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The amendment ultimately passed the House by a vote of 128 to
37, with 19 members not voting.230

The Senate was deeply divided over the proposed
amendment. Sen. Jacob M. Howard explained that §2 "leaves
the right to regulate the elective franchise still with the States,
and does not meddle with that right."2 31 Under the proposal,
"where a State excludes any part of its male citizens from the
elective franchise, it shall lose Representatives in proportion to
the number so excluded."232 The penalty will be triggered "no
matter what may be the occasion of the restriction . . . whether a
want of education, a want of property, a want of color, or a want
of anything else."2 3 3 Howard would have preferred guaranteeing
either universal suffrage, or at least "restricted, qualified
suffrage for the colored race," but such proposals were unlikely
to be ratified.234 He further clarified that a state "abridges" the
right to vote for purposes of § 2 if it "permit[s] one person to vote
for a member of the State Legislature, but prohibit the same
person from voting for a Representative, in Congress."235

Republican Sen. Benjamin F. Wade opposed the proposal,
arguing, "[M]any believe there are good reasons, for restricting
universal suffrage, and upon such principles as not to justify the
inflicting of a punishment or penalty upon a State which adopts
restricted suffrage . . . . [A] State has the right to try that
experiment" without losing her full representation
in Congress.236

In late May, the Republican Senators caucused together for
several days and hammered out several modifications to the
House's proposal.237 Following the caucus, Sen. George H.
Williams implemented their decision by proposing a modified
version of § 2 that read:

230 Id. at 2545 (May 10, 1866).
231 Id. at 2766 (May 23, 1866) (statement of Sen. Howard).
232 Id. at 2767 (May 23, 1866) (statement of Sen. Howard).
233 CONG. GLOBE, 39th Cong., 1st Sess. 2767 (May 23, 1866) (statement of Sen.

Howard).
234 Id. at 2766 (May 23, 1866) (statement of Sen. Howard).
235 Id. at 2767 (May 23, 1866) (statement of Sen. Howard).
236 Id. at 2769 (May 23, 1866) (statement of Sen. Wade).
237 Joint Committee History, supra note 93, at 316; see also Zuckerman, supra note

90, at 105.

320 [ 2015



REMEDIAL EQUILIBRATION

Representatives shall be apportioned among the several
States according to their respective numbers, counting
the whole number of persons in each State, excluding
Indians not taxed. But whenever the right to vote at any
election held under the Constitution and laws of the
United States, or of any State, is denied to any of the
male inhabitants of such State, being twenty-one years of
age and citizens of the United States, or in any way
abridged except for participation in rebellion or other
crime, the basis of representation therein shall be
reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens
twenty-one years of age in such State.2 3 8

Howard claimed that the proposal simplified §2 without
altering its effects.2 39 Williams explained that this revised
version replaced the phrase "the elective franchise" with "the
right to vote any election held under the Constitution and laws
of the United States or of any State," to clarify that a state
would be subject to a reduction in representation if it barred a
person from voting in any election, not just elections for the U.S.
House.240 Sen. Johnson complained that it was ambiguous
whether a State would suffer reduced representation if it
prevented its citizens from voting in city or county elections in
places other than where they live, or because of other voting
qualifications specific to local elections.241 Henderson raised a
similar concern about eligibility to vote for local public school
officials.242

Henderson, a Republican, went on to object that the
amendment did not go far enough. He declared that the
amendment affirmed "the propriety[] of excluding arbitrarily a
freeman from the elective franchise."243 He also claimed that it

238 CONG. GLOBE, 39th Cong., 1st Sess. 2991 (June 6, 1866) (proposal of Sen.
Williams); accord id. at 3026 (June 8, 1866) (proposal of Sen. Williams).

239 Id. at 2991 (June 6, 1866) (statement of Sen. Howard); see also id. at 3010 (June
7, 1866) (statement of Sen. Henderson).

240 Id. at 2991 (June 6, 1866) (statement of Sen. Williams); accord id. at 3010 (June
7, 1866) (statement of Sen. Fessenden).

241 Id. at 2991 (June 6, 1866) (statement of Sen. Johnson); see also id. at 3027 (June
8, 1866) (statement of Sen. Johnson).

242 CONG. GLOBE, 39th Cong., 1st Sess. 3010 (June 7, 1866) (statement of Sen.
Henderson).

243 Id. at 3033 (June 8, 1866) (statement of Sen. Henderson).
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permitted states to disenfranchise whites (likely referring to
women) and aliens "without loss of representative power."244

Finally, it presented "too great an incentive to the States to
extend suffrage to persons who are ignorant and uneducated for
the mere purpose of acquiring power," to prevent such people
from being "excluded from the basis of representation."245

Henderson then suggested an amendment to the Republican
caucus' proposed modification of §2, to make it more specific.246
Under his revision, the penalty clause would be triggered
"whenever the right to vote for Governor, judges, or members of
either branch of the Legislature is denied by any State to any of
its male inhabitants being twenty-one years of age."2 4 7 The
Senate adopted his amendment by a vote of 20 to 7,248 thereby
removing potential concerns about § 2's applicability to local
elections. The next day, Williams tweaked this language further,
so that it referred to "the right to vote at any election for the
choice of electors for President and Vice President of the United
States, Representatives in Congress, the executive and judicial
officers of a State, or members of the Legislature thereof."249

Several opponents objected that it would be too difficult to
determine the number of people who have been disenfranchised
for improper, as opposed to permissible, reasons.250 Johnson
added that it was unfair to require a southern state to "agree to
an amendment which was to deprive her of a part of her
representation unless she would consent to abandon a policy
which she had adopted from the beginning of her existence."251

Echoing Henderson, he also pointed out that, under the
amendment, aliens, women, minors, former rebels, and

244 Id.
245 id.

246 CONG. GLOBE, 39th Cong., 1st Sess. 3011 (June 7, 1866) (proposal of Sen.
Henderson).

247 Id.
248 Id.

249 Id. at 3029 (June 8, 1866) (proposal of Sen. Williams); accord id. at 3038 (June 8,
1866) (statement of Sen. Pomeroy) (noting that Williams had "modified" the Republican
caucus' proposed substitute version of § 2).

250 CONG. GLOBE, 39th Cong., 1st Sess. 3026 (June 8, 1866) (statement of Sen.
Cowan); id. at 3038 (June 8, 1866) (statement of Sen. Howard).

251 Id. at 3030 (June 8, 1866) (statement of Sen. Johnson); see also id. at 3029 (June
8, 1866) (statement of Sen. Johnson) (protesting that § 2 would "strip the South of a
portion of her representation unless she will agree to change her suffrage laws").
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criminals still could be excluded from voting.252 Johnson further
argued, ironically, that the amendment harmed blacks' rights
because it would "deny" them "the right to be represented" in
the House by reducing the number of representatives allocated
to their states of residence, "simply because they are not
permitted to exercise the right of voting."253

Howard, a Republican, argued that the term "abridged" was
too vague.254 "It is an invitation to raise questions of
construction, and it will be followed ... with an unending train
of disputations in courts of justice and elsewhere, and there is no
possibility of foreseeing what in the end will be the decision of
the Supreme Court as to the meaning of the language 'or in any
way abridged."255 The Senate rejected an amendment that
would have deleted that term, however.256 A week later, in mid-
June, it voted to replace the version of § 2 that the House passed
with the Republican caucus' alternative, as amended by
Williams,257 and then passed the entire Fourteenth Amendment
by a vote of 33 to 11.258 The House concurred in the Senate's
amendments 120-32-32, thereby officially proposing the
Fourteenth Amendment to the States for ratification.2 59

Section 2's legislative history confirms the propriety of a
remedial equilibration interpretation. Throughout most of the
debates surrounding the various drafts of the provision that
eventually became §2, its authors and proponents candidly
recognized that it does not require states to permit anyone to
vote, but rather only reduces states' representation in Congress
if they choose to deny that right to certain categories of
people.260 Indeed, many representatives were concerned that the

252 Id. at 3027 (June 8, 1866) (statement of Sen. Johnson).

253 Id. at 3029 (June 8, 1866) (statement of Sen. Johnson).
254 CONG. GLOBE, 39th Cong., 1st Sess. 3039 (June 8, 1866) (statement of Sen.

Howard); id. at 3040 (June 8, 1866) (statement of Sen. Hendricks).
255 Id. at 3039 (June 8, 1866) (statement of Sen. Howard).
256 Id. at 3040 (June 8, 1866).

257 Id. (adopting, in the Committee of the Whole, Williams' modified version of the
Republican caucus' proposal as an amendment to the version of § 2 approved by the
House); see also id. at 3041 (June 8, 1866) (concurring on amendment made in the
Committee of the Whole).

258 CONG. GLOBE, 39th Cong., 1st Sess. 3042 (June 8, 1866) (approving final version
of the Fourteenth Amendment).

259 Id. at 3149 (June 14, 1866).
260 See supra notes 217, 219 and accompanying text; see also supra notes 173, 187

and accompanying text.
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proposal did not go far enough, precisely because it did not
affirmatively compel states to permit anyone to vote.261

Even if the Fourteenth Amendment right to vote is directly
enforceable through injunctive relief, the amendment's framers
viewed reduction in representation as a primary-if not sole-
remedy for violations of that right. Section 2's legislative history
thus confirms that the severity of that remedy is a legitimate-
indeed, critical-consideration in attempting to ascertain that
right's scope.

II. THE ORIGINAL UNDERSTANDING OF THE FOURTEENTH
AMENDMENT RIGHT TO VOTE

Congress' actions following the ratification of the
Fourteenth Amendment yield further insight into the scope of
the right to vote as originally understood by § 2's framers. In
December 1868, the Senate passed a resolution requiring the
Senate Judiciary Committee to draft a bill to apportion
representatives in compliance with § 2,262 but the session ended
before the committee could act.2 6 3

The following year, in preparation for the Ninth Census, the
House Select Committee on the Census reviewed the
constitution and laws of each state in the nation to identify
those which violated or abridged the right to vote of male
citizens who were at least twenty-one years old.2 6 4 Its report
identified the types of voting restrictions that violated the right
to vote and the number of states that had adopted them:

261 See supra notes 229-33, 241-43 and accompanying test; see also supra note 189
and accompanying text.

262 CONG. GLOBE, 40th Cong., 3d Sess. 158 (Dec. 19, 1868) (statement of Sen.
Harlan).

263 Zuckerman, supra note 90, at 107.
26 H.R. REP. No. 41-3, at 52 (1869-70).
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1. On account of race or color
2. On account of residence on

lands of United States
On account of residence less
than required time in United
States
On account of residence in
State less than required time,
(six different specifications)
On account of residence in
county, city, town, district, &c.,
(eighteen different
specifications)

3. Wanting property
qualifications or non-payment
of taxes, (eight specifications)

4. Wanting literary qualifications,
(two specifications)

5. On account of character or
behavior, (two specifications)

6. On account of service in army
or navy

7. On account of pauperism,
idiocy, and insanity, (seven
specifications)

8. Requiring certain oaths as
preliminary to voting, (two
specifications)

9. Other cause of exclusion, (two
specifications)

16 States
2 [States]

2 [States]

36 [States]

37 [States]

8 [States]

2 States

2 [States]

2 [States]

24 [States]

5 [States]

2 [States]265

The committee report directed the Department of the
Interior to determine the number of citizens of age in each state
that these provisions prevented from voting.2 66 The committee
also reported a bill requiring the Interior Department to count
the number of "[m]ale citizens of the United States twenty-one
years of age, whose right to vote is denied or abridged on other

265 Id. at 52-53; see also id. at 71-93.
266 Id. at 53.
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grounds than rebellion or other crime."2 67 The bill further
required the Secretary of the Interior to reduce states' bases for
representation based on those figures.268

At the behest of committee chair Rep. James Garfield,
however, the House deleted these provisions from the bill. 26 9 He
pointed out that the Fifteenth Amendment was in the process of
being ratified. The bill would cause many states with racially
discriminatory voting laws to lose seats in the House for the
next decade, even though such laws were going to be nullified
imminently.270 The House agreed to delay considering reductions
in representation under § 2 until its next session.271

Despite Congress' failure to pass this measure, the Interior
Department included a column in the Census counting the
number of white male citizens twenty-one or older in each state
who were disenfranchised.2 72 The following session, the House
passed a resolution directing the Interior Department to provide
that data to it.273 The number of disenfranchised citizens
reported in each state was fairly small.2 74 The Secretary of the
Interior cautioned that the department was "disposed to give but
little credit to the returns made by assistant marshals in regard
to the denial or abridgement of suffrage," on the grounds that
they were ill-equipped to handle the "numerous questions of
difficulty and nicety" such determinations required.275 Professor
Zuckerman points out that, throughout the South, except for
Texas, "the number of adult male citizens who were
disenfranchised amounted to less than 0.5 percent."2 7 6 Members
of Congress attacked the results as "utterly inaccurate"277 and
"unreliable."278

267 CONG. GLOBE, 41st Cong., 2d Sess. 38 (Dec. 8, 1869) (statement of Rep. Garfield).

268 Id. at 40 (Dec. 8, 1869) (statement of Rep. Hoar).
269 Id. at 127 (Dec. 14, 1869).
270 Id. at 124 (Dec. 14, 1869) (statement of Rep. Garfield).
271 CONG. GLOBE, 41st Cong., 2d Sess. 127 (Dec. 14, 1869).
272 Zuckerman, supra note 90, at 110.
273 CONG. GLOBE, 42nd Cong., 2d Sess. 42 (Dec. 7, 1871).
274 Id. at 66 (Dec. 11, 1871).
275 Id. (correspondence from Secretary of the Interior Columbus Delano).
276 Zuckerman, supra note 90, at 112.

277 CONG. GLOBE, 42nd Cong., 2d Sess. 79 (Dec. 12, 1871) (statement of Rep.
Mercur).

278 Id. at 670 (Jan. 29, 1872) (statement of Sen. Morrill).
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Representative Garfield pointed out that Rhode Island and
Arkansas each stood to lose a representative based on the
Census results concerning disenfranchised voters.279 Congress
concluded, however, that the numbers of disenfranchised voters
in each state according to the Census report, which was of
dubious validity anyway, were too small to warrant stripping
any states of representation.2 80 In a vain attempt to prevent §2
from being effectively nullified, Congress enacted a statute
reiterating its provisions that remains valid law to this day.2 8

1

Despite this halfhearted compromise, §2 has never been
enforced.282

Congress' attempts to implement §2 shortly after enacting
it yield valuable insight into how its framers understood the
Fourteenth Amendment right to vote. They focused on whether
states imposed additional qualifications for voting, such as
property, color, or education.283 In the words of Senator Howard,
"No matter what may be the ground of exclusion, whether a
want of education, a want of property, a want of color, or a want
of anything else, it is sufficient that the person is excluded from
the category of voters, and the State loses representation in
proportion."2 84 Section 2 was understood as prohibiting states
from disenfranchising groups of people-the poor, the ignorant,
racial minorities-based on their possession of purportedly

279 Id. at 83 (Dec. 12, 1871) (statement of Rep. Garfield).
280 Zuckerman, supra note 90, at 113-14; see, e.g., CONG. GLOBE, 42nd Cong., 2d

Sess. 670 (Jan. 29, 1871) (statement of Sen. Morrill).

281 The law stated:

[S]hould any State, after the passage of this act, deny or abridge the right of
any of the male inhabitants of such State, being twenty-one years of age, and
citizens of the United States, to vote at any election named in the amendments
to the Constitution, article fourteen, section two, except for participation in the
rebellion or other crime, the number of Representatives apportioned in this act
to such State shall be reduced in the proportion which the number of such male
citizens shall have to the whole number of male citizens twenty-one years of
age in such State.

Act of Feb. 2, 1872, ch. 11, § 6, 17 Stat. 28, 29. A slightly reworded version of this
provision remains in effect. See 2 U.S.C. § 6.

282 Curtis, supra note 22, at 958.
283 Cf. Curtis, supra note 22, at 957 (pointing out that "literacy tests, educational

tests, property qualifications, tests based on the ability to read and 'understand' the
state constitution, and a host of other methods of denying the right to vote" were
prohibited by § 2).

284 CONG. GLOBE, 39th Cong., 1st Sess. 2767 (May 23, 1866) (statement of Sen.
Howard).
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undesirable traits.285 The 41st Congress's enumeration of all
state laws and constitutional provisions throughout the country
that violated the right to vote completely omitted any reference
to administrative procedures or requirements that people had to
follow or satisfy in order to establish their identity or eligibility
to vote.28 6

Although photo identification requirements did not exist
during the Reconstruction Era-at the time, photography itself
was cumbersome and far less common than today-numerous
other procedural requirements for voting existed that the House
Census Committee did not identify as violating the right to vote.
Alexander Keyssar, in his magisterial history of the right to
vote, explains that, from the early 1800s, states had established
"detailed rules governing the conduct of elections," such as laws
governing "what documents had to be presented as proof of
citizenship"287 and "cumbersome registration procedures."288

Before voter registration laws became common, state laws
regulated the "documentary proofs (or witnesses)" that people
had to bring to polling places with them in order to be permitted
to vote.289 In the years after the Civil War, laws that
"established the procedures that a potential voter had to follow
in order to participate in elections" became of "increasing
significance."290 The omission of any of these types of statutes
from the House Census Committee's report strongly suggests
that the Members of Congress who debated and enacted §2 did
not view such procedural requirements as denying or abridging
the right to vote, even though people were required to satisfy
them in order to be permitted to vote.

The 41st Congress' interpretation of §2 is comparable to
how the Supreme Court has interpreted the Qualifications
Clauses, which specify the age and citizenship requirements a

285 id.
286 See supra note 264 and accompanying text.
287 ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF

DEMOCRACY IN THE UNITED STATES 24 (rev. ed. 2009); see also id. at 111 ("One such
obstacle was to require naturalized citizens to present their naturalization papers to
election officials before registering or voting . . .. [TIhis requirement, as lawmakers
knew, was a significant procedural hurdle for many immigrants. . .

28 Id. at 104.
288 Id. at 122.
290 Id. at 103; see also id. (noting that, after the Civil War, many states "drew up

increasingly detailed statutes that spelled out electoral procedures of all types . ...

[MIany of these laws were straightforwardly administrative.").

[ 2015328



REMEDIAL EQUILIBRATION

person must satisfy to run for Congress.291 In United States
Term Limits, Inc. v. Thornton,292 the Court held that the clauses
bar states from enacting laws that "render[ ] a class of potential
candidates ineligible for ballot position."29 3 It emphasized that
the Qualifications Clauses do not prohibit states from enacting
laws which "regulate[ ] election procedures," because such
provisions do not "even arguably impose any substantive
qualification rendering a class of potential candidates ineligible
for ballot position" or public office. 2 9 4 Rather, procedural
restrictions and other such requirements "protect[] the integrity
and regularity of the election process, an interest independent of
any attempt to ... impos[e] ... additional qualifications for
service in Congress."295

The Fourteenth Amendment's legislative history
demonstrates that the provision's framers intended and
interpreted the right to vote to prohibit states from establishing
additional qualifications for voting comparable to the types of
requirements the Qualifications Clauses prohibit states from
imposing for congressional candidates. The House Census
Committee-without apparent disagreement from any Members
of Congress-deemed it a violation of the right to vote when
states barred certain categories or classes of people from voting,
such as racial minorities, those who lived on federal land, new
residents, the poor, the illiterate, or the insane.296 There is no
evidence that the right to vote was understood as limiting the
ability of states to regulate the procedure for voting, including
through laws establishing requirements for proving citizenship
or identity.297

IV. SECTION TwO, COMMENTATORS, AND THE COURTS

Both courts and scholars have overlooked remedial
equilibration as a guide for developing a more accurate,

291 U.S. CONST. art. I, § 2, cl. 2; id. art. I, § 3, cl. 3.
292 514 U.S. 779 (1995).
293 Id. at 835.
294 id.

295 id.

296 See supra note 264 and accompanying text.
297 Cf. supra notes 284-89 and accompanying text (discussing types of voter

identification and other administrative requirements that existed before and during the
Reconstruction Era).
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objective, and constitutionally based understanding of the scope
of the Fourteenth Amendment right to vote. Professor Franita
Tolson is among the few scholars who have considered §2's
penalties in interpreting the Fourteenth Amendment.298 She
cites §2's remedial provisions as the basis for Congress's
authority to enact laws regulating state and local elections,299

such as the Voting Rights Act.30 0

Tolson begins her argument by pointing out that § 5 of the
Fourteenth Amendment allows Congress to enact "appropriate"
legislation to enforce the rights conferred in §§ 1 through 4.301 In
City of Boerne v. Flores,302 the Supreme Court held that
Congress may enact a statute under § 5 only if it is a congruent
and proportionate response to violations of those rights that
Congress has evidence are occurring.303 Under Boerne, Congress
may use its § 5 authority to enact laws to protect the right to
vote as long as they are congruent and proportionate responses
to actual voting rights violations.

Tolson recognizes that § 2 imposes the "extreme penalty" of
reduction in representation on states that violate the right to
vote.304 She contends that the severity of that penalty
necessarily makes any "lesser" penalties that Congress may
enact for violations of that right "proportionate," and therefore
permissible, exercises of Congress' §5 authority.305 She explains,
"Lesser penalties, like the preclearance regime imposed on
certain jurisdictions by sections 4(b) and 5 of the VRA, are an
'appropriate' means of protecting the right to vote because such
remedies are less intrusive of state sovereignty than reduced
representation under section 2."306 Thus, in Tolson's view, the

298 Tolson, supra note 24, at 384-85.
299 Id.

300 Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended
in scattered sections of 52 U.S.C.).

3o1 U.S. CONST., amend. XIV, § 5.
302 521 U.S. 507 (1997).
so3 Id. at 519-20; see also Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 368

(2001).
304 Tolson, supra note 24, at 384.
3os Id. at 401; see also id. at 384-85 ("[Tjhe extreme penalty in section 2 of the

Fourteenth Amendment ... influences the scope of penalties that Congress can impose
pursuant to its enforcement authority" under § 5 of the Fourteenth Amendment and § 2
of the Fifteenth Amendment.).

306 Id. at 385; see also id. at 439 ("[Slection 2 represents the proper baseline from
which to assess voting rights legislation enacted pursuant to section 5 of the Fourteenth
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Voting Rights Act's preclearance and other requirements
are constitutional.3 0 7

While the Voting Rights Act may be constitutionally
defensible on a number of grounds,308 § 2 of the Fourteenth
Amendment is not among them. Section 2 does not, and was not
intended to, permit Congress to compel states to expand their
electorates.309 Rather, § 2 was specifically drafted to permit
states to deny the franchise to citizens they deem unqualified to
vote; states that engage in such disenfranchisement suffer
reduced representation in the House as a result. Despite
imposing this severe consequence on states that limit the
franchise, § 2 does not purport to deprive each state of the power
and prerogative to ultimately make that choice for itself. Section
2 therefore cannot serve as constitutional authorization for
statutes that affirmatively compel states to bestow or enforce a
right to vote.

Professors Mark R. Killenbeck and Steve Sheppard also
have argued in favor of a sweepingly broad construction of § 2,
contending that term limits "may be characterized as an
'abridgment' of the right to vote" under that provision.310 They
contend, perhaps somewhat too summarily, that § 2 "seems to
include within its ambit any measure that restricts the ability to
vote for a particular candidate for federal representative."3 1 1

Under § 2, a State that imposes term limits for Members of
Congress would "be required to forfeit some or all of its
representatives in Congress and some or all of its
electoral votes."312

This argument seems to make virtually any ballot access
restriction a violation of the right to vote. Moreover, this
interpretation seems to imply that the Constitution's
Qualifications Clauses, which establish age and citizenship

Amendment.").
307 Id. at 426.
308 Cf. Shelby County Ala. v. Holder, 133 S. Ct. 2612 (2013) (invalidating § 4(a) of the

Voting Rights Act, which identifies the "covered jurisdictions" to which § 5's preclearance
requirements apply); N.W. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203-
04 (2009) (questioning the constitutionality of § 5 of the VRA).

300 See supra Part II.
310 Killenbeck & Sheppard, supra note 61, at 1129.
311 Id. at 1208-09.
312 id.
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requirements for Members of Congress,313 also abridge the right
to vote. From a practical perspective, a person's right to vote
cannot meaningfully be deemed abridged because a handful of
potential candidates (such as those subject to term limits) are
barred from running for office. "[N]ot all restrictions imposed by
the States on candidates' eligibility for the ballot impose
constitutionally-suspect burdens on voters' rights to associate or
to choose among candidates."31 4

Professor Gabriel Chin, in contrast, offers an extremely
narrow view of §2, arguing that it is "like the Fifteenth
Amendment, except that it covers fewer people, fewer elections,
and offers more limited remedies."315 Chin explains, "Section 2
recognized state power to disenfranchise African-Americans,
while the Fifteenth Amendment removed that power."316

Moreover, §2's remedy for denials of the right to vote is
reduction in representation, while the Fifteenth Amendment
contemplates direct enforcement of that right.317 Finally, §2
applies only to certain specified elections, while the Fifteenth
Amendment applies to any.3 18 In any case where §2 might be
invoked, Chin maintains, the Fifteenth Amendment, which
"require[s] enfranchisement of African-Americans," can be
applied instead.319 The Fifteenth Amendment therefore
implicitly repeals § 2.320

Tolson demonstrates that, although some Members of
Congress adopted this interpretation of the Fifteenth
Amendment during its ratification debates,321 "very few people
actually believed section 2 was a dead letter upon the adoption

31 U.S. CONST. art. I, § 2, cl. 2; id. art. I, § 3, cl. 3.
314 Anderson v. Celebrezze, 460 U.S. 780, 788 (1983); cf. Timmons v. Twin Cities

Area New Party, 520 U.S. 351, 363 (1997) (upholding a statute barring candidates from
running for office as the nominee of two or more different political parties, even though it
"reduce[s] the universe of potential candidates who may appear on the ballot as [a]
party's nominee ... by ruling out those few individuals who. .. have already agreed to
be another party's candidate").

315 Chin, supra note 23, at 263.
316 Id. at 275.
117 Id. at 277-78.

s18 Id. at 281. Chin further points out that the Court's adjudication of voting rights
issues under the Due Process Clause and Equal Protection Clause of § 1 effectively
crowds out § 2, leaving it nothing to govern. Id. at 291-92.

319 Chin, supra note 23, at 263.
320 Id.
321 See, e.g., CONG. GLOBE, 41st Cong., 2d Sess. 2720 (Apr. 15, 1870) (statement of

Sen. Pool).
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of the Fifteenth Amendment."322 Indeed, many of the Members
of Congress and other contemporaneous commentators that
Chin himself cites stated only that the Fifteenth Amendment
modified § 2, not that it completely repealed § 2.323

Professor Richard M. Re and attorney Christopher Re also
point out that § 2 "applies to all noncriminal disenfranchisement
of adult male citizens in specified elections. Section 2 thus
reaches many facially race-neutral voting rules, such as literacy
tests and poll taxes."3 2 4 The Fifteenth Amendment, in contrast,
is limited solely to disenfranchisement based on race. Moreover,
§ 2 allows for the possibility of legislative action without the
need for judicial involvement.32 5 Thus, Chin's argument that § 2
has been effectively repealed is unpersuasive.

Finally, Professor Michael Kent Curtis contends that courts
should largely abandon an originalist interpretation of § 2 and
construe it to prohibit any "unnecessary obstacles to the right to
vote or those that strike at the caste of economic class."3 26 In
effect, he appears to argue that courts should simply construe § 2
the way that courts currently apply § 1, as prohibiting
unreasonable burdens on the right to vote. This interpretation
would effectively strip § 2 of any independent significance. Like
Curtis, this Article contends that §§ 1 and 2 of the Fourteenth
Amendment should be construed harmoniously with each other.
Unlike Curtis, it contends that the remedy expressly set forth in
§ 2 should be considered in determining the scope of the right to
vote under § 1. Only direct disenfranchisement, sufficient to
warrant a reduction in representation, should be deemed a
violation of the right to vote, whether that right is asserted
under the Due Process Clause, Equal Protection Clause, or
§ 2 itself.

For the first several decades following its enactment, federal
courts construed § 2 consistently with its legislative history. In
1873, in United States v. Anthony,327 a federal trial court
rejected Susan B. Anthony's claim that women were

322 Tolson, supra note 24, at 419.
323 Chin, supra note 23, at 272-73.
324 Re & Re, supra note 22, at 1657; see also Bonfield, supra note 74, at 112.
125 Re & Re, supra note 22, at 1657.
326 Curtis, supra note 22, at 1007.

327 24 F. Cas. 829 (N.D.N.Y. 1873).
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constitutionally entitled to vote.3 2 8 It held that §2 expressly
limited that right only to males and that, in any event, states
were free to decide whether to extend the franchise to everyone
who fell within the amendment's scope, or instead suffer a
reduction in representation.329

The following year, in Minor v. Happersett,330 the Supreme
Court held that § 2 implicitly recognized the right of each State
to decide for itself whether to extend the franchise to certain
people (although the Fifteenth Amendment barred States from
denying the right to vote based on race).331 It reaffirmed this
ruling in United States v. Reese332 and United States v.
Cruikshank,333 reiterating that the Constitution does not confer
an affirmative right to vote, but rather only prohibits states
from denying the franchise based on race or color.

In McPherson v. Blacker,334 the Court held that §2 does not
require states to hold elections for the office of presidential
elector.335 It added, however, that if a state chooses to appoint
electors based on the outcome of a popular election, then the
right to vote at that election "cannot be denied or abridged
without invoking [§2's] penalty."3 3 6 It elaborated, "[T]he right to
vote intended to be protected refers to the right to vote as
established by the laws and constitution of the State."337

The Court arguably undermined § 2 over a half-century
later in Lassiter v. Northampton County Board of Elections.338

Lassiter upheld the constitutionality of literacy tests as
prerequisites for voting, as long as they were administered in a
fair, non-discriminatory manner, in order to "raise the standards
for people of all races who cast the ballot."3 39 The Court also

328 See generally id.
329 Id. at 831.

330 88 U.S. 162 (1874).
31 Id. at 174-75 (holding that § 2's remedy of reduction in representation would

have been unnecessary "if it [were] not in the power of the legislature to deny the right of
suffrage to some male inhabitants" or "if suffrage [were] the absolute right of all
citizens").

332 92 U.S. 214, 219-20 (1876).
3 92 U.S. 542, 555-56 (1876).
3 146 U.S. 1 (1982)
335 Id. at 39.
336 id.

337 id.

338 360 U.S. 45, 51 (1959).

3 Id. at 53-54.
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reaffirmed that the right to vote was "subject to the imposition
of state standards," so long as the state did not discriminate
based on race.340 Quoting McPherson, the Court declared that,
when § 2 speaks of the right to vote, it is "'the right to vote as
established by the laws and constitution of the State."'341

Interpreting this principle broadly, Lassiter concluded that
states have "wide scope" to limit who may vote through
residency requirements, age restrictions, prohibitions on felon
voting, and literacy tests.342 The Court recognized that literacy
tests could be manipulated to disenfranchise blacks, or be
enacted with discriminatory intent, but there was no evidence
that the literacy test before it was tainted by such concerns.343

The Voting Rights Act, enacted pursuant to Congress' authority
to implement the Fifteenth Amendment,344 ultimately prohibited
literacy tests,3 4 5 and the Court has upheld that portion of the
statute.346 Nevertheless, Lassiter adopted a narrower conception
of the scope of the right to vote under § 2 than its framers had
intended; literacy requirements were among the types of laws
that the House Census Committee had identified as violating § 2
shortly after that provision was ratified.347

Only a few plaintiffs have attempted to bring claims directly
under § 2, and they have been uniformly unsuccessful. Courts
have disposed of §2 lawsuits on a variety of grounds.348 Some
have concluded that §2 challenges are non-justiciable political
questions to be resolved by Congress.349 The D.C. Circuit once

340 Id. at 51.
34 Id. (quoting McPherson, 146 U.S. at 39).
342 Lassiter, 360 U.S. at 51.
a4 Id. at 53.
34 U.S. CONsT. amend. XV, § 2.
345 Voting Rights Act of 1965, Pub. L. No. 89-110, § 4(e), 79 Stat. 437, 439 (codified

as amended at 52 U.S.C. § 10303(e)).
346 See Oregon v. Mitchell, 400 U.S. 112 (1970); see also South Carolina v.

Katzenbach, 383 U.S. 301, 333-34 (1966); United States v. Mississippi, 380 U.S. 128,
140-41 (1965).

34 See supra note 264 and accompanying text.
348 Courts have consistently rejected the argument that § 2 prohibits states from

having appointed judges. Holley v. Askew, 583 F.2d 728, 730 (5th Cir. 1978); Parker v.
Maus, No. 11-CV-1777-REB-CBS, 2012 U.S. Dist. LEXIS 137490 (D. Colo. Aug. 16, 2012),
approved and adopted by 2012 U.S. Dist. LEXIS 137543 (D. Colo. Sept. 25, 2012),
amended by 2012 U.S. Dist. LEXIS 139249 (D. Colo. Sept. 27, 2012); see also African Am.
Voting Rights Legal Def. Fund v. Missouri, 994 F. Supp. 1105, 1120 (E.D. Mo. 1997),
aff'd, 133 F.3d 921 (8th Cir. 1998) (per curiam).

3 Dennis v. United States, 171 F.2d 986, 993 (D.C. Cir. 1948), aff'd, 339 U.S. 162
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relied on its equitable discretion to refrain from adjudicating a
§2 claim for a declaratory judgment.350 It explained that the
Civil Rights Act, 35 1 Voting Rights Act, 35 2 and Twenty-Fourth
Amendment353-all of which, at the time, had only recently
entered into effect-should be given the opportunity
to remediate most of the plaintiffs' concerns
about disenfranchisement.35 4

Many §2 cases are dismissed for lack of standing. Some
plaintiffs sought to have other states' representation in the
House (that is, representation of states in which they did not
reside) reduced on the grounds that those states were denying
the right to vote to certain segments of their populations.355

Courts rejected those claims because the plaintiffs were unable
to show that their own states would receive additional seats in
the House as a result of any such reductions.356 Other plaintiffs
sought to have their own states' representation in Congress
reduced on the grounds that their states were disenfranchising
people in violation of §2.357 They argued that the threat of such
reductions would likely induce their states to expand the

(1950); Saunders v. Wilkins, 152 F.2d 235, 237-38 (4th Cir. 1945) (declining to
determine whether "the number of Representatives from Virginia and therefore of other
states in the Union as set out in the Act of Congress is erroneous and should be
changed"); cf. United States v. Sharrow, 309 F.2d 77, 80 (2d Cir. 1962) (questioning
whether the political question doctrine continues to bar § 2 suits in light of Baker v.
Carr).

a5o Lampkin II, 360 F.2d 505, 511 (D.C. Cir. 1966) ("[O]ur discretion is best exercised
by declining to compel the District Court to open the door to judicial relief until it can
fairly be said that discrimination persists despite these new measures."); see also
Sharrow v. Brown, 319 F. Supp. 1012, 1016 (S.D.N.Y. 1970) (rejecting the plaintiffs § 2
claim because he failed to show that states continued to disfranchise voters following
passage of the Voting Rights Act), aff'd, 447 F.2d 94 (2d Cir. 1971).

351 Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (July 2, 1964).
352 Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (Aug. 6, 1965).

. U.S. CONST., amend. XXIV.
3 Lampkin II, 360 F.2d at 511.

355 See, e.g., Lampkin I, 239 F. Supp. 757, 759-60 (D.D.C. 1965), aff'd on other
grounds, Lampkin II, 360 F.2d 505 (D.C. Cir. 1965).

356 Lampkin I, 239 F. Supp. at 760 ("[TIt would be sheer speculation that such data
would result in the acquisition of one or more House seats by . . . the States in which
Group 1 plaintiffs reside."); Sharrow v. Brown, 447 F.2d 94, 97 (2d Cir. 1971) ("[E]ven
after approximate nation-wide reapportionment figures were derived, it might well be
that, because of population shifts, or because New York itself disenfranchised a portion
of its adult males, New York's representation would not be increased as [plaintiff|
claims."); see also Sharrow v. Fish, 501 F. Supp. 202 (S.D.N.Y. 1980), aff'd, 659 F.2d 1062
(2d Cir. 1981); Sharrow v. Peyser, 443 F. Supp. 321, 325 (S.D.N.Y. 1977), aff'd, 582 F.2d
1271 (2d Cir. 1978).

3 See, e.g., Lampkin I, 239 F. Supp. at 759.
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franchise. The courts rejected such claims, as well, on the
grounds that the possibility that a state would remove barriers
to voting in response to a reduction in representation is "both
remote and speculative."358 In suits where plaintiffs sought to
compel the Census Bureau to collect information concerning the
number of people in each state who were impermissibly
disenfranchised, courts have held that the Census Bureau is
neither statutorily nor constitutionally required to collect such
information to allow § 2 to be enforced.359

Thus, this Article's proposal is a departure from other
academics' and courts' approaches to §2. Nevertheless, its
recommendations are based on a straightforward interpretation
of § 2's plain meaning, consistent with both § 2's legislative
history and its framers' understanding of the "right to vote"
enshrined within it, and a commonsense application of
remedial equilibration.

V. CONCLUSION

A substantial amount of election-related litigation concerns
whether certain procedures or requirements for voting, such as
proof-of-citizenship or voter identification laws, violate the
fundamental constitutional "right to vote." In making this
decision, many courts make effectively subjective judgments
about whether the challenged statutes or regulations make
voting too burdensome.360

The Constitution, however, does not leave this
determination solely to judges' untrammeled discretion. Section
2 of the Fourteenth Amendment offers important insight into
the scope of the right to vote by establishing a uniquely severe
penalty-reduction in representation in the House of
Representatives and Electoral College-for states that violate
that right. Remedial deterrence, a component of Levinson's
theory of remedial equilibration, teaches that courts take into

" Id. at 761.
3 Sharrow v. Brown, 447 F.2d 94, 98 (2d Cir. 1971) ("Although the Census Bureau

may be the most efficient instrument for gathering these statistics ... nothing in the
Constitution mandates that the Census Bureau be the agency to gather these
statistics."); United States v. Sharrow, 309 F.3d 77, 79-80 (2d Cir. 1962); Lampkin I, 239
F. Supp. at 763-64.

3 See Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 189-90 (2008);
Anderson v. Celebrezze, 460 U.S. 780, 788 & n. 9 (1983).

279} 337



THE UNIVERSITY OF CHICAGO LEGAL FORUM

account the severity of the remedy for violating a legal provision
when determining that provision's scope. Here, stripping a State
of its seats in the House and votes in the Electoral College is an
especially severe penalty. It effectively nullifies the results of
one or more elections, disenfranchises the people who voted for
the ejected representatives, dilutes the vote of each member of
the state's electorate, and potentially even changes control of
Congress or the outcome of a presidential election. For such a
dramatic penalty to be appropriate, a State's actions would have
to be especially egregious. Courts should employ this remedial
equilibration approach when considering whether various
election laws and regulations violate the Fourteenth
Amendment right to vote.

This remedial deterrence interpretation of §2 is consistent
with the provision's legislative history. Throughout most of the
debates that led to its enactment, §2's supporters candidly
acknowledged that reduction in representation would be the
primary, if not exclusive, means of enforcing the right to vote.
Even if modern courts will enforce the right to vote through
injunctive relief, Congress' repeated focus, throughout the
debates over the Fourteenth Amendment, on reduction in
representation as the remedy for violations of that right
underscores the need to construe its scope in light of that
intended remedy.

Congress's early interpretation of §2 further bolsters a
remedial deterrence interpretation. A House committee report,
generated shortly after §2's ratification, listed every state law
and constitutional provision in effect at the time that was
deemed to violate the right to vote.361 Importantly, there is no
record of any Representative or Senator criticizing the report as
under-inclusive or ignoring certain types of violations. All of the
laws deemed to violate §2 imposed additional qualifications for
voting by disenfranchising entire groups of people, such as the
poor, the ignorant or illiterate, or racial minorities, due to their
purportedly undesirable traits.362 The list did not include any
registration requirements, identification procedures, or other
administrative rules governing the electoral process, despite the
fact that such laws existed throughout the country.363

361 See supra note 264 and accompanying text.
362 id s
36 See supra notes 286-89.
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Thus, the text and structure of § 2, the debates leading to its
enactment, contemporaneous interpretation and application of
that provision, and the persuasive considerations underlying the
theory of remedial deterrence all counsel in favor of construing
the Fourteenth Amendment right to vote as prohibiting the
actual, direct disenfranchisement of disfavored groups of people,
and not administrative procedures for registration or voting.
Facially neutral paperwork or other administrative
requirements that do not directly disenfranchise people are
unlikely to warrant the uniquely severe remedy of stripping a
state of its seats in the House or Electoral College. Even if one
disagrees with this specific conclusion, however, remedial
equilibration still provides a more accurate, objective, and
constitutionally based approach to determining whether
particular laws violate the Fourteenth Amendment right to vote
than purely ad hoc, subjective interest balancing.




