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PLAYING POLITICS WITH EXECUTIONS:
ABUSE OF EXECUTIVE DISCRETION

Joanmarie Ilaria Davoli*

INTRODUCTION

On July 25, 2019, Attorney General (AG) William P. Barr
announced that the United States government would resume execut-
ing federal death row inmates after a sixteen-year hiatus. Once one
of the hottest political issues,2 capital punishment has somewhat faded
into the background as other issues dominate the political landscape.
Although the announcement provoked predictable reactions by the
core proponents and critics of capital punishment, the rest of the
nation seemed to shrug and return to daily life.

Upon closer inspection, although Barr's announcement pro-
claimed that "the Justice Department upholds the rule of law,"4 it con-
spicuously pandered to the demands of this political time. Instead of
demonstrating that the Executive Branch is subject to and accounta-
ble to the law that is fairly applied and enforced, the decree essentially
conceded that personal preference prevailed, and the worst of the
worst death row inmates, in Barr's personal opinion, have been
selected for execution.' Barr directed the Bureau of Prisons "to
schedule the executions of five death-row inmates convicted of mur-
dering, and in some cases torturing and raping, the most vulnerable in

* J.D. 1988 Georgetown University Law Center, B.A. Philosophy and History 1985 Univer-

sity of Virginia. The author would like to thank Dr. John S. Baker, Jr., Judy Clausen, Austin

Thompson-Davoi, Rachel Shaw, and the December 2019 participants of the Barry University,
Dwayne 0. Andreas School of Law Faculty Workshop.

1 Press Release, Office of the Att'y Gen., Federal Government to Resume Capital Punish-

ment After Nearly Two Decade Lapse (July 25, 2019), https://www.justice.gov/opa/pr/federal-
government-resume-capital-punishment-after-nearly-two-decade-lapse.

2 Alexander Nguyen, Bill Clinton's Death Penalty Waffle, THE AM. PROSPEcT (Dec. 19,

2001), https://prospect.org/article/bil1-clintons-death-penalty-waffle.
3 See Devlin Barrett & Mark Berman, Justice Department plans to restart capital punish-

ment after long hiatus, WASH. POST (July 25, 2019 7:49 PM), https://www.washingtonpost.com

national-security/justice-department-plans-to-restart-capital-punishment-after-long-hiatus/20191
07/25/f2cc6402-aee5-11e9-bc5c-e73b603e7f38_story.html.

4 Press Release, Office of the Att'y Gen., supra note 1.
5 See discussion infra Part III.
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our society-children and the elderly."6 The startling aspect of this
declaration was Barr's revelation that he followed no particular proto-
col in deciding whom from a pool of defendants already sentenced to
die will actually be executed.' Barr revealed that prosecutorial discre-
tion-already used in deciding against whom to charge a capital
offense-also applies to the signing a death warrant and thus ensuring
an execution.8

The power of prosecutorial discretion is often touted in political
campaigns. Politicians of both parties highlight their past death pen-
alty credentials,' or their strategies to enforce, expand, and execute
more frequently1o to increase their electability. Some politicians sol-
emnly proclaim to set aside personal, deeply-rooted religious or other
opposition to capital punishment and nonetheless endorse the death
penalty to "respect the rule of law," or to listen to the "voice of the
people."" These politicians appear to endorse the death penalty to
profit from a voter's fear that a political opponent will fail to protect
the citizenry from the criminal acts of others.

American politicians focus on the death penalty to demonstrate
crime fighting credentials in an effort to win elections.1 2 However,
this type of political use differs from the historical use of the death
penalty for killing political rivals or political enemies.1 3 Unlike in
other countries, when new administrations in America obtain power,

6 Press Release, Office of the Att'y Gen., supra note 1.
7 See id.
8 See id.

9 Robert Barnes, Rick Perry Holds the Record on Executions, WASH. PosT (Aug. 23,2011),
https://www.washingtonpost.com/politics/rick-perry-holds-the-record-onexecutions/2011/08/17/
glQAMvNwYJ-story.html?utmterm=.e10e003d29a5. Rick Perry, former governor of Texas
from 2000 to 2015, oversaw over 234 executions, more than any other governor in recent times.
In his 2012 presidential campaign, he defended his pro-death penalty stance by saying that he
will work "a whole lot harder" on finding solutions to the nation's budget than he will to end the
death penalty.

10 See infra Part I.
11 Steven Mufson & Mark Berman, Obama Calls Death Penalty 'Deeply Troubling,'but His

Position Hasn't Budged, WASH. POST (Oct. 23, 2015 12:52 PM), https://www.washingtonpost
.com/news/post-politics/wp/2015/10/23/obama-calls-death-penalty-deeply-troubling-but-his-posi-
tion-hasnt-budged/?noredirect=on&utm-term=.0279c2f37861 ("This is something that I've strug-
gled with for quite some time.").

12 Noah Redlich, When Politics Turn Deadly: The Democrats'Move Away from "Tough on
Crime," HARV. PoL. REV. (May 15, 2018), https://harvardpolitics.com/columns-old/when-polit-
ics-turn-deadly-the-democrats-move-away-from-tough-on-crime/.

13 See Michael Slackman, Iran's Death Penalty Is Seen as a Political Tactic, N.Y. TIMES
(Nov. 22, 2009), https://www.nytimes.com/2009/11/23/world/middleeast/23iran.html.
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they never use the death penalty to violently suppress political opposi-
tion.1 4 From the very beginning, the United States rejected the overtly
political use of the death penalty to eliminate past regimes, and
instead relegated the death penalty to a traditional punishment role
for non-political criminals."

This Article first describes the executive abuse of discretion when
exploiting death row inmates as political pawns. Secondly, the article
examines the historical use of the death penalty in the United States.
Finally, the article concludes that even though the United States does
not execute political enemies, politics nonetheless corrupts the death
penalty process to an extent that renders executions unfair.

BACKGROUND

I. PLAYING POLITICS

On both the federal and state level, the process of execution
begins and ends with the Executive Branch's power. Individual prose-
cutors have the discretion to decide whether to charge a crime as a
capital offense.1 6 If the prosecutor declines to do so, even in the most
brutal case, then the death penalty is not a sentencing option." Simi-
larly, once a defendant is sentenced to death, the Executive Branch
representative possesses clemency power prior to the execution.

If clemency is granted, it can take effect as a pardon, a reprieve,
or a commutation.1 9 If a pardon is given, the prisoner's criminal con-
viction is dropped and her sentence is terminated.20 A reprieve acts to

14 See Maureen MacDonald, Peaceful Transition of Power: American Presidential Inaugu-

rations, 32 PRoLouE MAG., nO. 2, Winter 2000, https://www.archives.gov/publications/prologue/
2000/winter/inaugurations.

15 See Woodson v. North Carolina, 428 U.S. 280, 289 (1976).
16 John A. Horowitz, Prosecutorial Discretion and the Death Penalty: Creating A Committee

to Decide Whether to Seek the Death Penalty, 65 FORDIAM L. REv. 2571, 2573 (1997).
17 See id.
18 See U.S. CONT. art. II., § 2.; see also, e.g., TEX. CODE CRIM. PRoc. ANN. art. 42A.701

(West 2019). Clemency power is set by state law. Texas governor must have such a recommen-

dation from Clemency board. Yet, the governor appoints the Clemency Board in Texas. See

Jolie McCullough, In Rare Move, Texas Parole Board Recommends Clemency for Death Row

Inmate Thomas Whitaker, TEX. TRI. (Feb. 20, 2018 6:00 PM), https://www.texastribune.org/

2018/02/20/rare-move-texas-parole-board-recommends-clemency-death-row-inmate-thom/.
19 Elena Michael, Pardons, Commutations, and Moratoria Defined, DEATH PENALTY BLOG

(Jan 11, 2019), https://deathpenalty.org/blog/the-focus/pardons-commutations-moratoria-
defined/.

20 Id.

2020] 309
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delay a sentence so a prisoner can find a way to have her sentence
reduced." Finally, a commutation reduces either the term or the grav-
ity of a prisoner's sentence and its accompanying punishment.2 2 Thus,
the Executive has discretion both to select which cases will be charged
as a capital offense and to grant clemency or commute a death sen-
tence after a defendant has been sentenced to death.

Modern Supreme Court decisions mandate an individualized
determination as to whether certain crimes should be death penalty
eligible 2 3 and as to whether a specific defendant should be sentenced
to death.2 4 Additionally, the Court requires that capital punishment
must be one of at least two sentencing options-it can never be the
only option and there must be an option for a sentence less than
death.25

Even for the most brutal crimes, the Executive always has the
option to decline to seek the death penalty.2 6 Prosecutorial discretion,
the function of when and if to charge a case as capital, rests solely with
the Executive.2 7 Prosecutorial discretion at the beginning of the case
controls against whom to bring charges that carry the possibility of

21 Id.
22 Id.
23 Only crimes that result in death or crimes against the state can expose a criminal defen-

dant to capital punishment. See Kennedy v. Louisiana, 554 U.S. 407, 413 (2008) (holding that the
death penalty for rape of a child was unconstitutional); see also Coker v. Georgia, 433 U.S. 584,
587, 600 (1977) (holding that the death penalty for rape of an adult woman was unconstitu-
tional); Woodson v. North Carolina, 428 U.S. 280,305 (1976) ("Death, in its finality, differs more
from life imprisonment than a 100-year prison terms differs from one of only a year or two.
Because of that qualitative different, there is a corresponding difference in the need for reliabil-
ity in the determination that death is the appropriate punishment in a specific case.").

24 See Roper v. Simmons, 543 U.S. 551, 578 (2005) (holding that it is unconstitutional to
execute a defendant who was under the age of 18 at the time of the offense); Atkins v. Virginia,
536 U.S. 304, 321 (2002) (holding that it is unconstitutional to execute an individual with mental
retardation); Enmund v. Florida, 458 U.S. 782, 801 (1982) (holding that the death penalty is
unconstitutional for defendant with no intent to kill); Lockett v. Ohio, 438 U.S. 586, 608 (1978)
(holding that mitigating factors must be considered in determining penalty); Gregg v. Georgia,
428 U.S. 153, 207 (1976).

25 Woodson, 428 U.S. at 305 (holding that mandatory sentences are unconstitutional).
26 However, members of the executive branch may disagree on an appropriate situation to

seek the death penalty. For example, a prosecutor and governor, both of whom belong to the
executive branch, sparred over the prosecutorial discretion to seek the death penalty when the
prosecutor declined to seek the death penalty but was overruled by the Governor who re-
assigned the case. See Deirdra Funcheon, With Challengers in the Wings, Florida Prosecutor who
Stood Against Death Penalty Won't Seek Reelection, POLITICO (May 28, 2019 4:51 PM), https://
www.politico.com/states/florida/story/2019/05/28/with-challengers-in-the-wings-florida-prosecu-
tor-who-stood-against-death-penalty-wont-seek-reelection-1030026.

27 Horowitz, supra note 16, at 2573.
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a death sentence.2 8 In the federal system and in many states,
prosecutorial discretion also controls who actually gets moved from
death row to execution.2 9

Thousands of people, mostly men, currently await execution.o
The numbers are staggering,3 1 despite the relative rarity of actual
executions.3 2 The routine explanations for the backlog of executions
include lack of available drugs for lethal injections,3 3 moratoriums,34

and the slow, winding appeals and clemency application processes.
Although these explanations account for a portion of the waiting time,
a large number of the condemned await execution long after exhaust-
ing their legal remedies.

In many states and the federal government, the selection of a par-
ticular inmate for execution follows no logical, predictable format.3 6

Instead, the prosecutor or the governor must initiate the process of
the issuance of the death warrant, setting the time and date of execu-
tion.3 7 Until a death warrant is signed, the inmates wait. No one
knows in what order they will be executed, or, if they will be executed

28 Id.
29 Compare this process to what occurs in Texas, where the governor must receive a clem-

ency recommendation by the clemency board. However, even if a recommendation is given, the

governor may accept or reject it. See Brandi Grissom, Scrutinizing Perry's Extensive Execution

Record, N.Y. TIMES (Sept. 1. 2011), https://www.nytimes.com/2011/09/02/us/02ttdeathpenalty
.html.

30 NAACP LEGAL DEF. & Eouc. FuND, INC., DEATH Row U.S.A: WINTER 2020 1 (2020)

(listing 2,620 prisoners on death row as of January 1, 2020, of which 53 are women).
31 Id. ("Around 2,500 prisoners currently face execution in the United States. The national

death-row population has declined for 18 consecutive years, as sentence reversals, executions,

and deaths by other causes are outpacing new death sentences.").
32 As of March 5, 2020, there have been five executions. See Execution List 2020, DEATH

PENALTY INFO. CTR., https://deathpenaltyinfo.org/executions/2020 (last visited Apr. 18, 2020).

33 Glossip v. Gross, 135 S. Ct. 2726, 2733 (2015) ("But a practical obstacle soon emerged, as
anti-death-penalty advocates pressured pharmaceutical companies to refuse to supply the drugs

used to carry out death sentences. The sole American manufacturer of sodium thiopental, the

first drug used in the standard three-drug protocol, was persuaded to cease production of the

drug.").
34 E.g., Press Release, Death Penalty Info. Center, Illinois Governor Signs Bill Ending

Death Penalty, Marking the Fewest States with Capital Punishment since 1978 (Mar. 9, 2011),

https://files.deathpenaltyinfo.org/legacy/documents/ILRepealPR.pdf.
35 Adam Liptak, Lifelong Death Sentences, N.Y. Tuvms (Oct. 31, 2011), https://www

.nytimes.com/2011/11/01/us/death-row-inmates-wait-years-before-execution.html.
36 See, e.g., Alan M. Gershowitz, Imposing a Cap on Capital Punishment, 72 Mo. L. REv.

73, 73 (2007).
37 Lee Kovarsky, The American Execution Queue, 71 STAN. L. REv. 1163, 1177-78 (2019).
38 See id. at 1178.
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at all.3 9 There is simply no rule, no timetable, and no standard con-
trolling the order of execution.4 0 Instead, the determining factor in
whether a death row inmate is executed appears to be the Executive's
whim, which could be a decision based on a calculation of the most
opportune political moment to execute.

Thus, every death penalty case must begin with the prosecutor
choosing to charge a capital crime, and end with the prosecutor or
other executive requesting a death warrant. Politicians exploit the
execution of death row inmates in two ways, both in which the judici-
ary and the legislature lack oversight. First, politicians highlight their
support of executions to demonstrate tough-on-crime credentials.
Secondly, death warrants are issued on a schedule designed to
enhance political goals. Such exploitation of executions reduces these
condemned human beings, as well as those who mourn the victims, to
political pawns.

A. Political Campaigns

Worldwide, regime-changing executions have been overtly politi-
cal.4 1 In those situations, the ruling class and political rivals are put to
death.4 2 In contrast, the overtly political aspect of executions in the
United States does not result from the political affiliation or political
role of the condemned. Instead, the execution focuses on the identity
of the Executive ordering, requesting, or presiding over the execution.
The individual identity of the executed human being, and even the
individual identity of his victims, are secondary to the political specta-
cle of carrying out an execution.

Historically, executions followed specific rituals, including a pub-
lic procession, crowds chanting, the hooding of the condemned, dip-
ping garments in the blood of the executed, and the issue of who

39 See 18 U.S.C. § 3596 (2020).
40 See id.

41 Manuel Eisner, Killing Kings: Patterns of Regicide in Europe, AD 600-1800, 53 Brr. J.
CRIM[NOLOGY 556 (2011). Specifically, when a new regime took over, it violently eliminated the
former one, such as in 1918, when the Supreme Soviet in Moscow ordered the execution of the
entire Russian Imperial family, including the children, to prevent its members from being used
by the opposition in the Russian Revolution. See Toby Saul, Death of A Dynasty: How the
Romanovs Met Their End, NAT'L GEOGRAPHIc (July 20, 2018), https://www.nationalgeographic
.com/history/magazine/2018/07-08/romanov-dynasty-assassination-russia-history/.

42 Eisner, supra note 41.

312 [Vol. 30:3
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received the deceased's body.4 3 Modern sensibilities squirm at such
blood-thirsty spectacles. Yet the current execution ritual of selecting
witnesses, the last meal, final visits with family and clergy, new
clothes, the countdown clock, curtained windows, and the last words,"
retains the medieval drama without the resulting public gruesomeness.

In January 1992, then Governor of Arkansas William J. Clinton
struggled for endorsements in a crowded political field of potential
presidential nominees for the Democratic Party.45 Caught up in vari-
ous scandals concerning marital infidelity," Clinton fought to focus
attention on his political campaign. Clinton took advantage of the
opportunity to demonstrate his commitment to the death penalty the
day after claims of an extramarital affair surfaced.4 7 He was eager to
display both his executive abilities as well as his strong support of both
prosecutors and the death penalty. He touted himself as "among
three of the five Democratic presidential candidates who say they sup-
port the death penalty, a position that could help pre-empt Republi-
can attacks on the crime issue."4 8

43 See John Bessler, Revisiting Beccaria's Vision: The Enlightenment, America's Death Pen-

alty, and the Abolition Movement, 4 Nw. J.L. & Soc. PoL'Y 195, 218 (2009).

44 Jane Fritsch, Word for Word/Execution Protocol; Please Order Your Last Meal Seven

Days in Advance, N.Y. TIMES (Apr. 22, 2001), https://www.nytimes.com/2001/04/22/weekinre
viewlword-for-word-execution-protocol-please-order-your-last-meal-seven-days-advance.htmi
(quoting the Bureau of Prisons Execution Protocol).

45 Other potential nominees included Paul Tsongas of Massachusetts, Governor Doug Wil-

der of Virginia, Senator Bob Kerrey of Nebraska, Senator Tom Harkin of Iowa, and former

California governor Jerry Brown. See Michael Levy, United States presidential election of1992,
ENCYCLOPEDIA BRrrANNICA (Oct. 27 2019), https://www.britannica.com/event/United-States-

presidential-election-of-1992.

46 The Gennifer Flowers story was printed by the Star tabloid on January 23, 1992. See

Larry J. Sabato, Bill Clinton and Gennifer Flowers - 1992, WASH. POST (1998) (last visited May

5, 2020), https://www.washingtonpost.com/wp-srv/politics/special/clinton/frenzy/clinton.html; see

also Megan Twohey, How Hillary Clinton Grappled With Bill Clinton's Infidelity, and His Accus-

ers, N.Y. TIMES (Oct. 2, 2016), https://www.nytimes.com/2016/10/03/us/politics/hillary-bill-clin-
ton-women.html (describing the initial accusation and ensuing action of Gennifer Flowers'

allegations).

47 Ron Fournier, The Time Bill Clinton and IKilled a Man, Ti-iE ATLANTIC (May 28, 2015),

https://www.theatlantic.com/politics/archive/2015/05/the-time-bill-clinton-and-i-killed-a-man/
460869/ ("Earlier that day, January 24, 1992, then-Arkansas Gov. Bill Clinton had left the presi-

dential campaign trail to be home for Rector's execution.").
48 Peter Applebomejan, THE 1992 CAMPAIGN: Death Penalty; Arkansas Execution

Raises Questions on Governor's Politics, N.Y. TIMES (Jan. 25, 1992), https://www.nytimes.com/

1992/01/25/us/1992-campaign-death-penalty-arkansas-execution-raises-questions-governor-s
.html.
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Intent on demonstrating his crime fighting credentials while also
deflecting attention away from his personal life,4 9 then Governor Clin-
ton interrupted his presidential campaign to fly back to his home state
of Arkansas and preside over the execution of a brain-damaged Black
criminal defendant.o In 1982, Ricky Ray Rector murdered two peo-
ple in separate incidents, one of whom was Police Officer Bob Mar-
tin." After shooting Officer Martin, Mr. Rector turned the gun on
himself, destroying part of his brain.5 2 His lawyers said that even
though he could speak, his mental capacities were so impaired that he
did not know what death was or understand that the people he shot
were no longer alive.5 3 This cognitive impairment was demonstrated
the day of his execution, when Rector saved the dessert from his last
meal for "later," not realizing that he was about to be killed.5 4

Despite his cognitive difficulties,5 5 Rector lost his appeals and Gover-
nor Clinton denied a clemency petition.56

More than merely denying the clemency petition, Governor Clin-
ton left the campaign trail prior to the crucial New Hampshire pri-
mary and flew back to Arkansas for the execution despite his presence
being completely unnecessary.57  Although Clinton's pro-death pen-
alty posture in the 1992 presidential campaign differed from his early
years as Arkansas governor, Clinton's manipulation of executions for
his own-political advantage remained constant. In his early years as
governor, prosecutors had to pressure Clinton into scheduling execu-

49 Mr. Clinton was harshly criticized as being soft on crime in 1980 when he was defeated
by Frank White, his Republican opponent, in his first re-election bid. Mr. Clinton defeated Mr.
White two years later and has been reelected three more times. Id.

50 James R. Acker & Charles S. Lanier, May God-or the Governor-Have Mercy: Execu-
tive Clemency and Executions in Modern Death-Penalty Systems, 36 CRI. L. BULL. 200, 200-01
(2000), https://files.deathpenaltyinfo.org/legacy/documents/AckerClemency.pdf.

51 Rector v. State, 659 S.W.2d 168, 169 (Ark. 1983); see also Fournier, supra note 47.
52 See Fournier, supra note 47.
53 Id.

54 Marshall Frady, Death in Arkansas, THE NEW YORKER (Feb. 22, 1993), https://archives
.newyorker.com/newyorker/1993-02-22/flipbook/104.

55 See Atkins v. Virginia, 536 U.S. 304, 321 (2002) (finding that executing a mentally
impaired defendant violates the Constitution).

56 For a discussion surrounding the circumstances of Rector's execution, see Marc Book-
man, With the Death Penalty Debate, It's Back to Arkansas Again, THE CENTURY FOUND. (April
7, 2017), https://tcf.org/content/commentary/death-penalty-debate-back-arkansas/?session=1.

57 See ARK. CODE ANN. § 5-4-617 (2020); see also Richard Cohen, The Execution of Rickey

Ray Rector, WASH. POST (Feb. 23, 1993), https://www.washingtonpost.com/archive/opinions/
1993/02/23/the-execution-of-rickey-ray-rector/120a086b-97d2-4d64-a2bb-8059ac6e39fe/.
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tions." Yet when his avoidance of executions harmed his political
ambitions, Clinton abandoned any reluctance to execute for political
gain.

Clinton set his first execution just before he left office in 1980, so
he could later say he had done so, but the order was entirely prema-
ture and was immediately stayed.5 9 Then, when he was re-elected
Governor, he "would set new execution dates at just about every
stage, every tick in the process of a case, though the parties were
nowhere near exhausting their remedies, and the execution dates were
almost always stayed. But it enabled Clinton to say, 'Look, see how
many executions I've ordered.'"" Rector's execution appeared to be
yet another political manipulation by Clinton, who had been honing
his pro-death penalty credentials ever since his earlier campaign loss
for the governorship.

Governor Clinton repeated his flamboyantly dramatic return to
Arkansas to preside over another execution during his presidential
candidacy.6 1 Despite Clinton never granting clemency to a death row
inmate, he intentionally highlighted his review of the clemency peti-
tions prior to denial. In May 1992, Clinton denied clemency to Steven
ill, 62 amid widespread speculation that his support for the death pen-

alty was completely driven by his political ambitions.6 3

Similarly, during his presidential candidacy in 2000, then Gover-
nor of Texas George W. Bush emphasized his support for capital pun-
ishment while simultaneously insisting that his executive clemency

power was limited.' Despite such claims, the structure of the Texas

58 See Nguyen, supra note 2.

59 See Cohen, supra note 57.
60 Justin Hayford, American Apartheid, Cm. READER (July 27, 1995), https://www.chi-

cagoreader.com/chicago/american-apartheid/Content?oid=888051.
61 The Associated Press, Killer Executed After Clinton Denies Clemency, N.Y. TIMES

(May 8,1992), https://www.nytimes.com/1992/05/08/us/killer-executed-after-clinton-denies-clem-
ency.html.

62 Clinton Denies Clemency; Officer's Killer is Executed, DESERET NEws (May 8, 1992

12:00 AM), https://www.deseretnews.com/article/225409/CLINTON-DENIES-CLEMENCY-
OFFICERS-KILLER-IS-EXECUTED.html; Cathleen Decker, Inmate Is Executed After Clinton

Denies Clemency Plea, L.A. TIMES (May 8,1992 12:00 AM), https://www.atimes.com/archives/

la-xpm-1992-05-08-mn-1915-story.html.
63 DESERET NEws, supra note 62. ("[Clinton is] not dying to be president, but he is killing

to be president.").
64 JimYardley, ON THE RECORD/Bush and the Death Penalty; Texas'Busy Death Cham-

ber Helps Define Bush's Tenure, N.Y. TIMES (Jan. 7, 2000), https://www.nytimes.com/2000/01/07/
us/record-bush-death-penalty-texas-busy-death-chamber-helps-define-bush-s-tenure.html.

2020] 315
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such a case to silence the agitator, and save the boy, is not only consti-
tutional, but withal a great mercy.2 22

In this passage, President Lincoln clearly sanctions the political use of
the death penalty against United States citizens and political rivals
who objected to his authorization of the Civil War.

Milligan's prosecution demonstrated Lincoln's intention to use
the death penalty to suppress political opposition. In support of the
charges against Milligan, the prosecutors claimed that Milligan partici-
pated in a secret society, the goals of which "involved the overthrow-
ing of the United States government."2 23 Milligan objected to the trial
as a violation of the Constitution.224 He insisted that there was no
such authority to prosecute him in a military commission because
Indiana had not been invaded nor was it a rebellious state.225 Addi-
tionally, the federal courts in Indiana were open and functioning, and
thus military courts could not replace civil courts.2 2 6 As a resident of
Indiana, Milligan was not a resident of a rebellious state "nor a pris-
oner of war, nor a person in the military or naval service."227 Thus, no
military tribunal had authority over his actions and he was only
answerable to the federal civil court that had declined to indict him.2

Milligan appealed his conviction to the United States Supreme
Court.2 2 9 Milligan's attorney "vilified those who were willing to treat
'political errors' as crimes that were punishable by military commis-
sions, and he read from a recent Attorney General report that claimed
the military could 'take and kill, try and execute"' civilians.23 0

Another of Milligan's attorneys argued that because Congress did not
establish military commissions, the President acted without author-
ity. 231 He described the issue presented to the Supreme Court as:
"Has the President, in time of war, upon his own mere will and judg-

222 Abraham Lincoln, Letter to Erastus Corning and Others, COLLECUED WORKS OF ABRA-

HAm LINCOLN (June 12, 1863), https://quod.ib.umich.edu/lincoln/lincoln6/1:569?rgn=div1;view
=fulltext.

223 Ex parte Milligan, 71 U.S. 2, 6 (1866).; see also HASIAN, supra note 216, at 98.
224 Milligan, 71 U.S. at 114.
225 Id. at 119.
226 Id. at 121.
227 Id. at 107.
228 Id. at 136.
229 Ex parte Milligan, 71 U.S. 2, 22 (1866).
230 HASIAN, supra note 216, at 105.
231 Milligan, 71 U.S. at 33.
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ment, the power to bring before his military officers any person in the
land, and subject him to trial and punishment, even to death?"2 32 This
stark presentation of the issue underlines the political nature of the
prosecution.

Emphasizing that the United States, in contrast to the tyrannical
governments of Europe, did not allow the use of the death penalty to
punish political speech, Milligan's attorneys argued:

All history proves that public officers of any Government, when they
are engaged in a severe struggle to retain their places, become bitter
and ferocious, and hate those who oppose them, even in the most
legitimate way, with a rancor which they never exhibit toward actual
crime. This kind of malignity vents itself in prosecutions for political
offenses, sedition, conspiracy, libel, and treason .... 233

In such passages, Milligan's attorneys distinguished the government of
the United States from its predecessors, explaining:

Much confusion of ideas has been produced by mistaking executive
power for kingly power. Because in monarchial countries the kingly
office includes the executive, it seems to have been sometimes
inferred that, conversely, the executive carries with it the kingly pre-
rogative. Our executive is in no sense a king, even for four years.234

This argument highlights that the president does not have the power
to override the other two branches of government. Presidential power
is expressly defined in and limited by Article II of the United States
Constitution.

Additionally, Milligan's attorneys traced the military's subservi-
ence to civil courts back to the Revolutionary War, arguing that the
revolution was a protest to military usurpation of civil power.23 5 The
framers of the Constitution insisted on the right to trial by jury specifi-
cally to prevent the conviction and execution of an individual simply
because he offends the government.2 36

232 1d at 30.
233 Id. at 64.
234 Id. at 32.
235 Id at 37.
236 Id. at 74 ("Does this mean that a fair, open, speedy, public trial by an impartial jury

shall be given only to those persons against whom no special grudge is felt by the Attorney-

General, or the judge-advocate, or the head of a department. Shall this inestimable privilege be
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Although the prosecutors argued that the necessities of the war
supported Milligan's prosecution,2 3 7 the Supreme Court disagreed.
Specifically addressing the attempt to use a military court to suppress
political opposition, the Supreme Court noted that the drafters of the
Constitution prevented such a use:

Those great and good men foresaw that troublous times would arise,
when rulers and people would become restive under restraint, and
seek by sharp and decisive measures to accomplish ends deemed just
and proper; and that the principles of constitutional liberty would be
in peril, unless established by irrepealably law. The history of the
world had taught them that what was done in the past might be
attempted in the future. The Constitution of the United States is a law
for rulers and people, equally in war and in peace, and covers with the
shield of its protection all classes of men, at all times, and under all
circumstances.238

The Supreme Court found that Milligan's conviction violated the Con-
stitution by trying him in a military court when the civil courts were
open and functioning by denying him his Sixth Amendment right to
trial by jury, and by failing to discharge him from custody.23 9 The
Supreme Court granted Milligan's habeas corpus petition, found him
to be unlawfully held, and released him.2 4 0 i so doing, the Court
overruled President Lincoln's attempt to have Milligan executed for
his political views.

Of course, had Milligan been originally arrested for violation of a
criminal law and tried in a civilian court and subsequently sentenced

extended only to men whom the administration does not care to convict? Is it confined to vulgar
criminals, who commit ordinary crimes against society, and shall it be denied to men who are
accused of [political offences] . . . ").

237 They defended this use of military power under the law of necessity. "In time of war, to
save the country's life, you send forth your brothers, your sons, and put them under the com-
mand, under the arbitrary will of a general to dispose of their persons and lives as he pleases; but
if, for the same purpose, he touches a Milligan, a Son of Liberty, the Constitution is invoked in
his behalf - and we are told that the fabric of civil government is about to fall! We submit that if
he is entrusted with the power, the will, the authority to act in the one case, he ought to have
sufficient discretion to death with the other; and that the country will not be so much endan-
gered from the use of both, as it would be if he used the first and not the last." See Ex parte
Milligan, 71 U.S. 2, 92 (1866).

238 Id. at 120-21.
239 Id. at 122-23.
240 Id. at 134-35.
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to death, his conviction and death sentence would have complied with
the Constitution. It was the political use of the death penalty, as well
as replacing the civil court system with a military court, that rendered
his death sentence unconstitutional.2 41 Thus, the Constitution does
not protect individuals from the death penalty. Instead, it protects
individuals from execution because they may be a rival of or critical of
the current political power.

III. ELIMINATING POLITICS

The Furman Court did not distinguish between the capital pun-
ishment verdict and the execution, likely because execution followed
methodically after a defendant was sentenced to death.

Executions ... generally occurred within a year of sentencing into the

early 20th century. The average delay between the imposition of a
death sentence and execution grew to approximately three years
between 1930 and the mid-1960s. The country's last pre-Furman exe-
cution occurred in 1967. Luis Jose Monge had remained under sen-
tence of death for roughly 31/ years before dying in Colorado's gas
chamber.242

Since the 1970s, the time lapse between a verdict of death and the
execution has greatly expanded. The average length an inmate waits
on death row as of 2019 exceeds ten years.24 3

A. Executive Power

In upholding the revised capital punishment statutes, the
Supreme Court required legislative guidance for the sentencing deci-
sion, stating that "Furman mandates that, where discretion is afforded
a sentencing body on a matter so grave as the determination of
whether a human life should be taken or spared, that discretion must
be suitably directed and limited so as to minimize the risk of wholly
arbitrary and capricious action."2 " The Court's concern was that the

241 Id at 122-23.
242 HANS TOCH ET AL., LIVING ON DEATH Row: THE PSYCHOLOGY OF WAITING TO DIE

(APA 2018), https://www.apa.org/pubs/books/Living-on-Death-Row-Intro-Sample.pdf.
243 Time on Death Row, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/death-

row/death-row-time-on-death-row (last visited Apr 18, 2020).
244 Gregg v. Georgia, 428 U.S. 153 (1976) (plurality opinion).
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verdict of death would be applied arbitrarily and capriciously. The
Court did not consider whether the timing of executions was arbitrary
or capricious.

Additionally, the abuse of the Executive's discretion in schedul-
ing executions was not before the Furman Court. However, now,
while death sentences are imposed fairly routinely but executions are
rare, it is obvious that the executive power over executions is being
used in an arbitrary and capricious manner. The ability to leave
inmates on death row for years, even decades, exploits political power
and undermines the separation of powers doctrine. Once the judicial
power has upheld the validity of a death sentence and appeals are
exhausted, execution should follow. There should be no ability to
delay the execution simply on the executive's whim. Politics should
have no part in executions, and the Executive Branch should not have
the power to manipulate the timing of executions.

Allowing the Executive to decide when-and if-an inmate is
executed invades the province of the jury by undermining the verdict.
The Supreme Court explained the importance of the jury:

Most importantly, each particular decision to impose the death pen-
alty is made by a petit jury selected from a properly constituted venire.
Each jury is unique in its composition, and the Constitution requires
that its decision rest on consideration of innumerable factors that vary
according to the characteristics of the individual defendant and the
facts of the particular capital offense.245

In accordance with the Supreme Court's rulings, the legislature has
limited the imposition of capital punishment to specific parameters.
Subsequently, the Executive has exercised its power to decide if a spe-
cific case will be charged as a capital case, establishing the option of
capital punishment. The sentencing body, either judge or jury, makes
an individualized decision as to whether to impose the death penalty
on the specific defendant. All death sentences are automatically
reviewed by appellate courts. There comes a point at which the death
sentence is finalized: when all appeals are exhausted and clemency has
been denied. Execution should be the next step.

245 McClesky v. Kemp, 481 U.S. 279, 294 (1987) (citing Hitchcock v. Dugger, 481 U.S. 393,
398-99 (1987); Lockett v. Ohio, 438 U.S. 586, 602-05 (1978) (plurality opinion).

346 [Vol. 30:3



PLAYING POLITICS WITH EXECUTIONS

However, execution does not follow appeals exhaustion. Instead
of a process in which the first defendant whose appeals are exhausted
is executed, the current system provides that every inmate with
exhausted appeals is waiting to essentially lose the lottery. The power
of execution does not lie in the hands of the legislature that author-
ized the death penalty. It does not lie in the hands of the jury that
determined the aggravating and mitigating factors and sentenced the
defendant to death. It further does not lie in the hands of the judges
who imposed the sentence and reviewed the sentence. Instead, the
power to decide who lives and dies lies in the hands of an Executive
who follows no set rules.

Left twisting in this political wind are also those who mourn the
victims. Execution ends a life, but it is often imposed because another
life or lives have already ended. For a system that is increasingly con-
cerned about victims over the past thirty years,246 executions are the
one area in which the victims are of no more importance than their
impact on poll numbers. The lack of a rule of law renders executions
even more arbitrary than the previous pre-Furman process. Although
there are indications that nothing would make the death penalty less
popular than executing inmate after inmate in quick succession,
allowing politicians to manipulate the death penalty for their political
gain is a travesty.

B. Equal Protection

There remains uncontroverted evidence that race is a factor in
the death penalty, particularly the race of the victim. 24 7 The Supreme

Court considered and rejected defendant McCleskey's Fourteenth
Amendment equal protection violation argument, requiring "that a
defendant who alleges an equal protection violation has the burden of
proving 'the existence of purposeful discrimination."'24 Many schol-
ars have noted the near impossibility of proving purposeful discrimi-
nation, especially as the Court held that, "McCleskey must prove that
the decision makers in his case acted with discriminatory purpose. He

246 Michael Laurence Goodwin, An Argument Against Allowing the Families of Murder

Victims to View Executions, PBS FRONTLINE (1997), https://www.pbs.org/wgbh/pages/frontline/

shows/execution/readings/against.html.
247 See Executions by Race and Race of Victim, DEATH PENALTY INFO. CTR., https://death

penaltyinfo.org/executions/executions-overview/executions-by-race-and-race-of-victim.
248 McCleskey, 481 U.S. at 292 no.10 (quoting Whitus v. Georgia, 385 U.S. 545,550 (1967)).
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offers no evidence specific to his own case that would support an
inference that racial considerations played a part in his sentence."249
Such evidence either rarely exists or is too ambiguous to conclusively
prove intent.25 0

Although it remains difficult to prove that a particular defendant
has been targeted for a death sentence because of race,2 5 1 evidence of
juror discrimination persists. In 1986, the Supreme Court ruled that
striking jurors based on race violates the Equal Protection Clause.2 5 2

The Court reaffirmed Batson in 2019 when it found that purposeful
discrimination in the jury selection of a death penalty case:2 53

The State employed its peremptory strikes to remove as many black
prospective jurors as possible. The State appeared to proceed as if
Batson had never been decided. The State's relentless, determined
effort to rid the jury of black individuals strongly suggests that the
State wanted to try Flowers before a jury with as few black jurors as
possible, and ideally before an all-white jury.254

In reversing and remanding the Flowers case, the Court reaffirmed its
procedures designed to combat purposeful discrimination in jury
selection.25 5 However, no such limitations exist to curtail the pur-
poseful abuse of discretion in selecting death row inmates for
executions.

The selection of inmates for execution based on personal whim
might seem unimportant because of the inmates' status. As the Court
previously indicated, although race might have impacted a death sen-
tence, "a legitimate and unchallenged explanation for the decision is
apparent from the record: McCleskey committed an act for which the
United States Constitution and Georgia laws permit imposition of the
death penalty."256 Each of the thousands of inmates on death row

249 Id. at 292-93.
250 See Miller-El v. Dretke, 545 U.S. 231, 238-40 (2005) (finding use of peremptory strikes

on minority jurors was discriminatory and a violation of Batson v. Kentucky, 476 U.S.79 (1986)).
251 As opposed to because of the victim's race, which has been well documented. See

Executions by Race and Victim, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/

executions/executions-overview/executions-by-race-and-race-of-victim.
252 Batson v. Kentucky, 476 U.S. 79, 88-89 (1986).
253 Flowers v. Mississippi, 139 S. Ct. 2228, 2246 (2019).
254 Id.
255 Flowers, 139 S. Ct. at 2228 (2019); see also Miller-El, 545 U.S. at 238-40.
256 McClesky v. Kemp, 481 U.S. 279, 297 (1987).
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have been sentenced to death for committing acts that, under law,
may result in a death sentence. However, that should not excuse
executive abuse of discretion.

More disturbing, the actions of executives scheduling executions
strongly suggest purposeful discrimination. As noted above, when
executions resumed post-1972, the federal government and almost
every state first selected a White defendant to execute despite death
row having a very narrow White majority. Additionally, in July 2019,
Barr selected three White prisoners, one Black prisoner, and one
Native American prisoner to execute, despite the near equal number
of White and Black prisoners on federal death row.

The numbers clearly suggest that to preclude charges of racism
and to avoid repeating the ugly history of the death penalty being
used disproportionately against Black prisoners, the executives chose
a larger proportion of White prisoners to execute.

CONCLUSION

Through countless cases, procedures, limitations, restrictions,
expansions, and revisions, who gets sentenced to death has been
meticulously and thoughtfully narrowed, focused, reviewed, and judi-
cially approved.2 57 The process for getting sent to death row is con-
trolled by procedures and protections, making ending up on death row
no accident.

In contrast, when it comes to which of the thousands of con-
demned are in fact executed, Justice Stewart's 1972 description in
Furman v. Georgia still holds true today. The death penalty is "wan-
tonly and freakishly imposed."25 8 Although freakishness may have
been somewhat eliminated for the sentencing decision, wantonness
still exists in the execution process. In many states and in the federal
government, there is simply no governing law that requires an Execu-
tive to request a death warrant. Inmates can languish on death row
until their natural deaths, 2 5 yet the government will not have violated
the law by failing to execute.

257 See, e.g., Furman v. Georgia, 408 U.S. 238 (1972) (per curiam).

258 Id. at 310 (Stewart, J., concurring).

259 Examples of Long-Serving Death-Row Prisoners, DEATH PENALTY INFO. CTR., https://

deathpenaltyinfo.org/stories/examples-of-long-servingdeath-row-prisoners (last visited Apr. 18,
2020).
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In announcing his moratorium, California Governor Newsom
alluded to the squeamishness that somewhat explains the lack of
executions. He explained that California is "considering executing
more people than any other state in modern history-to line up
human beings, every day, for executions for two-plus years."2 60 New-
som's reluctance to preside over such a bloodbath reflects the histori-
cal evolution of executions. Officials moved executions in public
squares to behind prison walls, not to spare the public a grisly specta-
cle but rather to prevent the public from reveling in the bloodshed.2 6 1

Additionally, execution methods evolved from gruesome hangings,
violent firing squads, Nazi-reminiscent gas chambers, and sometimes
appalling electrocutions262 to the almost clinical lethal injection.2 63

Governor Newsom's aversion to executing everyone currently on Cal-
ifornia's death row seems reflected by the fact that our current system
rarely executes.

In the absence of procedures, rules, or guidelines, the men and
women of death row await-not the slowly grinding wheels of justice-
but the sporadic, inflamed, histrionic actions of politicians. In acting
thusly, these politicians demonstrate not only that they care not for
the condemned, but also that they care not for the victims of the con-
demned. Politicians demonstrate repeatedly that the death penalty,
the victims, and the condemned are each available merely to be
exploited as political pawns.

260 Scott Shafer & Marisa Lagos, Calif Gov. Gavin Newsom Orders Moratorium on Death
Penalty, NPR (Mar. 12, 2019, 11:25 PM), https://www.npr.org/2019/03/12/702873258/gov-gavin-
newsom-suspends-death-penalty-in-california.

261 Michael H. Reggio, History ofthe Death Penalty, PBS FRONTLINE, https://www.pbs.org/
wgbh/frontline/article/history-of-the-death-penalty/ (last visited Apr. 18, 2020).

262 Condemned Man's Mask Bursts Into Flame During Execution, N.Y. TIMES (Mar. 26,
1997), https://www.nytimes.com1997/03/26/us/condemned-man-s-mask-bursts-into-flame-during-
execution.html.

263 See, e.g., Lindsey Bever, Lethal Injection Delayed after Execution Team Couldn't Find
Convicted Killer's Vein, WASH. POST (Nov. 15, 2017, 3:34 PM), https://www.washingtonpost.com/
news/post-nation/wp/2017/11/15/lethal-injection-delayed-after-execution-team-couldnt-find-con-
victed-killers-vein/.
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