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nor DHS has clarified standards by issuing regulations for this ex­
ercise of discretion in asylum cases, the standard is elucidated only 
in internal agency memoranda and manuals, publicly available deci­
sions of the agencies,70 and decisions of the federal circuit courts.71 

C. What Does "Discretion" Mean Today in the 
Context of an Asylum Case? 

1. The Basic Application of Discretion 

The mere fact that asylum remains unquestioningly discretion­
ary does not answer the questions what it means for an adjudicator 
to exercise that discretion and when and how it is exercised. The 
most straightforward explanation is that, once an adjudicator has 
determined that an applicant meets all requirements to be statuto­
rily eligible for asylum, an adjudicator must then decide whether, 
in an exercise of his or her discretion, to grant that form of relief.72 

The reverse is not true-an adjudicator cannot grant asylum to an 
applicant who is for any reason not statutorily eligible. 73 

In 1983, a separate agency was created within DOJ to house the adjudication functions: the 
Executive Office for Immigration Review, or EOIR, which was comprised of the immigration 
judges and the Board of Immigration Appeals. Immigration Review Function; Editorial 
Amendments, 48 Fed. Reg. 8038 (Feb. 25, 1983). Both EOIR and the INS remained under 
the direction ofDOJ and the Attorney General until 2003. In 2003, in response in significant 
part to the terrorist attacks of September 11, 2001, the Homeland Security Act created the 
Department of Homeland Security under the Secretary of Homeland Security. Homeland 
Security Act of 2002, Pub. L. No. 107-296, § 101, 116 Stat. 2135, 2142. The effective date of 
the Homeland Security Act of 2002 was sixty days after enactment, or January 24, 2003. Id. 
The INS was abolished, and its functions were for the most part shifted to three separate 
agencies within OHS: United States Citizenship and Immigration Services or USCIS, respon­
sible for affirmative immigration benefits; Immigration and Customs Enforcement; and 
Customs and Border Patrol. See Homeland Security Act of 2002, §§ 471 (abolishment of 
INS), 451 (Bureau of Citizenship and Immigration Services), 442 (Bureau of Border Securi­
ty), 411 (U.S. Customs Service), (codified respectively at 6 U.S.C. §§ 211, 271, 252); 8 C.F.R. 
1.1 (x)-(z) (2011) (listing the current names of the agencies, which have been changed on 
multiple occasions). EOIR, including the immigration judges, remained within DOJ. 8 
C.F.R. § 1003.0(a) (2011). 

70. Because neither immigration judges nor asylum officers issue published or prece-
dential decisions in individual cases, these are primarily decisions of the BIA. 

71. USCIS also acknowledges that its asylum officers are bound by BIA and applicable 
circuit court decisions in making discretionary determinations on applications for asylum. 
See U.S. CITIZENSHIP & IMMIGRATION SERVS., Sources of Authority, AsYLUM OFFICER BASIC 
'TRAINING COURSE (2007); u .s. CITIZENSHIP & IMMIGRATION SERVS., Mandatory Bars to Asy­
lum and Discretion, AsYLUM OFFICER BASIC TRAINING COURSE (2009) [hereinafter Mandatory 
Bars to Asylum and Discretion]. 

72. See, e.g., GORDON ET AL., supra note 8, at§ 34.02(12) (d); KURZBAN, supra note 41, 
at 519. 

73. See generally, GoRDON ET AL, supra note 8, at§ 34.02(12) (d); KuRZBAN, supra note 
41, at 519; see also Mandatory Bars to Asylum and Discretion, supra note 71, at 34. 
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Over time, a list of factors intended to guide this exercise of dis­
cretion has developed. The list of discretionary factors used today 
stems from a series of BIA cases decided beginning early in the 
1980's,just after the Refugee Act of 1980 was enacted.

74 
A BIA case 

from 1987, Pula,75 is the seminal case in this respect. With some 
minor modifications and changes in emphasis, the list of factors 
identified in Pula is still referenced by adjudicators in both USCIS76 

and EOIR, 77 and Pula remains the most frequently cited case by the 
federal circuit courts.7s The factors listed in Pula, however, have 
been fleshed out, and several additional considerations have been 
added by subsequent agency case law and guidance. The basic dis­
cretionary factors considered today can be divided into two major 
categories: factors related to immigration and asylum process and 
procedures specifically, and factors related to the applicant's life 
more generally. 

Within the first category, adjudicators primarily focus on how 
the applicant came to be in the United States and her conduct dur­
ing the application process. Adjudicators also look to the 
applicant's circumstances before coming to the United States, in­
cluding whether the applicant passed through other countries on 
the way to the United States,79 whether he or she could have found 
safe haven in a third country.so and whether overseas refugee pro­
cedures were available to the applicant.s1 Adjudicators also focus 

74. See Pula, 19 I. & N. Dec. 467 (BIA 1987); Gharadaghi, 19 I. & N. Dec. 311 (BIA 
1985); Shirdel, 191. & N. Dec. 33 (BIA 1984); Salim, 181. & N. Dec. 311 (BIA 1982). 

75. Pula, 191. & N. Dec. 467 (BIA 1987). 
76. See Mandatory Bars to Asylum and Discretion, supra note 71, at 34. 
77. See, e.g., S-K-, 24 I. & N. Dec. 475, 477 (BIA 2008). 
78. See, e.g., Singh v. Holder, 638 F.3d 1264, 1271 (9th Cir. 2009); Zuh v. Mukasey, 547 

F.3d 504, 510 (4th Cir. 2008); Edimo-Doualla v. Gonzales, 464 F.3d 276, 288 (2d Cir. 2006); 
Alsagladi v. Gonzales, 450 F.3d 700, 701-02 (7th Cir. 2006); Aden v. Ashcroft, 112 Fed. Appx. 
852, 854 (3rd Cir. 2004); Farbakhsh v. INS, 20 F.3d 877, 881 (8th Cir. 1994). 

79. See, e.g., Gulla v. Gonzales, 498 F.3d 911, 917-18 (9th Cir. 2007); Tandia v. Gonzales, 
437 F.3d 245, 248-49 (2d Cir. 2006); Alsagladi v. Gonzales, 450 F.3d 700, 702 (7th Cir. 2006); 
Mamouzian v. Ashcroft, 390 F.3d 1129, 1138 (9th Cir. 2004) (note that the regulations dis­
cussed no longer exist); Kalubi v. Ashcroft, 364 F.3d 1134, 1140 (9th Cir. 2004); Andriasan v. 
INS, 180 F.3d 1033, 1042-47 (9th Cir. 1999); Izatula, 20 I. & N. Dec. 149, 154 (BIA 1990); 
Soleimani, 20 I. & N. Dec. 99, 105-07 (BIA 1989); Pula, 19 I. & N. Dec. at 473; Gharadaghi, 
19 I. & N. Dec. 311, 314-16 (BIA 1985). 

80. See, e.g., Gulla, 498 F.3d at 917-18; Tandia, 437 F.3d at 248-49; Alsagladi, 450 F.3d at 
702; Mamouzian, 390 F.3d at 1138 (note that the regulations discussed no longer exist); Ka­
lubi, 364 F.3d at 1140; Andriasan, 180 F.3d at 1042-47; Soleimani, 20 I. & N. Dec. at 105-07; 
Pula, 191. & N. Dec. at 473, 474; Gharadaghi, 191. & N. Dec. at 314-16. 

81. See, e.g., Gulla, 498 F.3d at 917-18; Alsagladi, 450 F.3d at 702; Andriasan, 180 F.3d at 
1042-47; Pula, 191.& N. Dec. at 473-74; Gharadaghi, 19 I. & N. Dec. at 314-16; Shirdel, 191. 
& N. Dec. 33, 37-39 (BIA 1984); Mandatory Bars to Asylum and Discretion, supra note 71, at 34. 
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on how the applicant entered the United States;82 if the applicant is 
in removal proceedings, the nature and circumstances of the 
charged grounds for removal;83 and any other violations of U.S. 
immigration law.84 Fraud is a major concern at all times, causing 
adjudicators to scrutinize closely the nature and degree of any 
fraud involved in the applicant's flight from persecution or entry 
into the United States.85 They also closely inspect the applicant's 
level of candor with immigration officials through his or her entire 
immigration history, including an actual adverse credibility finding 
by an adjudicator at any point during the asylum process.

86 

Within the second category, adjudicators take a broad focus, 
looking at multiple facets of the applicant's life outside of the im­
migration and asylum process. Adjudicators consider an applicant's 
ties to the United States,87 including how long the applicant has 
lived here,88 whether he or she has family here and the immigra-
. f h c: ·1 b 89 d . . 90 t10n status o sue iam1 y mem ers, an community ties. 

Business and employment relationships and property ownership 
are also relevant. 91 These ties to the United States are often 
compared to the applicant's ties to third countries, that is, 

82. See, e.g., Li v. Holder, 2011 U.S. App. LEXIS 18208, at *20-22 (9th Cir. Sep. 1, 
2011); Zuh, 547 F.3d at 511; Gulla, 498 F.3d at 916-17; Huang v. INS, 436 F.3d 89, 99-100 (2d 
Cir. 2006); Alsagladi, 450 F.3d at 701-02; Mamouzian, 390 F.3d at 1138; Kasinga, 21 I. & N. 
Dec. 357, 368 (BIA 1996); Soleimani, 20 I. & N. Dec. at 107-08; Pula, 19 I. & N. Dec. at 474; 
Gharadaghi, 19 I. & N. Dec. at 314-16; Salim, 18 I. & N. Dec. 311, 315-16 (BIA 1982). 

83. See, e.g., Mandatory Bars to Asylum and Discretion, supra note 71, at 35. 
84. See, e.g., Kaur v. Holder, 561 F.3d 957, 959-60 (9th Cir. 2009); Aioub v. Mukasey, 

540 F.3d 609, 612 (7th Cir. 2008); Ibrahim v. Gonzales, 434 F.3d 1074, 1079 (8th Cir. 2006); 
Soleimani, 20 I. & N. Dec. at 108; Mandatory Bars to Asylum and Discretion, supra note 71, at 35. 

85. See, e.g., Alsagladi, 450 F.3d at 701-02; S-A-, 22 I. & N. Dec. 1328, 1337 (BIA 2000); 
Kasinga, 21 I. & N. Dec. at 368; Izatula, 20 I. & N. Dec. 149, 154 (BIA 1990); Soleimani, 20 I. 
& N. Dec. at 107; Pula, 19 I. & N. Dec. at 474; Gharadaghi, 19 I. & N. Dec. at 314-16; Shirdel, 
19 I. & N. Dec. at 37-39; Salim, 18 I. & N. Dec. at 315-16; Mandatory Bars to Asylum and Discre­
tion, supra note 71, at 34. 

86. See, e.g., Kaur, 561 F.3d at 959-60, 961-62; Ibrahim, 434 F.3d at 1079; In reT-Z-, 24 I. 
& N. Dec. 163, 165 (BIA 2007); S-A-, 22 I. & N. Dec. at 1337; Gharadaghi, 19 I. & N. Dec. at 
314-16; Mandatory Bars to Asylum and Discretion, supra note 71, at 35. 

87. See, e.g., Zuh v. Mukasey, 547 F.3d 504, 511 (4th Cir. 2008); Pula, 19 I. & N. Dec. at 
473-74. 

88. See, e.g., Chen, 20 I. & N. Dec. 16, 21 (BIA 1989) (discretionary grant noting that 
the respondent had lived in the United States for more than eight years); Mandatory Bars to 
Asylum and Discretion, supra note 71, at 34. 

89. See, e.g., Kouljinski v. Keisler, 505 F.3d 534, 543 (6th Cir. 2007); A-H-, 23 I. & N. 
Dec. 774, 783 (AG 2005); Kasinga, 21 I. & N. Dec. at 359; H-, 21 I. & N. Dec. 337, 347-48 
(BIA 1996); lzatula, 20 I. & N. Dec. at 154; Soleimani, 20 I. & N. Dec. at 108; Pula, 19 I. & N. 
Dec. at 474; Gharadaghi, 19 I. & N. Dec. at 314-16; Shirdel, 19 I. & N. Dec. at 37-39; Mandato­
ry Bars to Asylum and Discretion, supra note 71, at 34. 

90. See, e.g., Zuh, 547 F.3d at 511; Pula, 19 I. & N. Dec. at 474; Mandatory Bars to Asylum 
and Discretion, supra note 71, at 34. 

91. See, e.g., Zuh, 547 F.3d at 511; Dhine v. Slattery, 3 F.3d 613, 619-20 (2d Cir. 1993); 
Mandatory Bars to Asylum and Discretion, supra note 71, at 34. 
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countries other than the United States and the country of feared 
persecution.92 As part of this analysis, adjudicators are directed to 
consider evidence of hardship to the applicant and his or her fami­
ly if deported to another country, or if denied asylum such that the 
applicant cannot be reunited with family members in this country.93 

In addition, adjudicators assess both positive and negative aspects 
of an applicant's past conduct, considering good character, value, 
and service to the community,94 proof of rehabilitation if the appli­
cant has a criminal record, 95 the nature, recentness, and 
seriousness of any criminal record,96 terrorist activities,97 and any 
other behavior or evidence that indicates bad character or unde­
sirability for permanent residence in the United States.98 Finally, 
humanitarian considerations such as age or health are also ger-

99 mane. 
The discretionary determination is often treated as a balancing 

test, with adjudicators weighing the positive factors against any 
negative factors. 100 Because asylum allows an individual to apply for 

92. See, e.g., Kasinga, 21 I. & N. Dec. at 368; Izatula, 20 I. & N. Dec. at 154; Chen, 20 I. & 
N. Dec. at 21; Soleimani, 20 I. & N. Dec. at 108; Pula, 19 I. & N. Dec. at 474--75. 

93. See 8 C.F.R. § 1208.16(e) (2010); see also, e.g., Zuh, 547 F.3d at 511; Huang v. INS, 
436 F.3d 89, 100-01 (2d Cir. 2006); Kalubi v. Ashcroft, 364 F.3d 1134, 1140-41 (9th Cir. 
2004); T-Z-, 24 I. & N. Dec. 163, 165 (BIA 2007); Mandatory Bars to Asylum and Discretion, 
supra note 71, at 34. 

94. See, e.g., Zuh, 547 F.3d at 511; Dhine v. Slattery, 3 F.3d 613, 619-20 (2d Cir. 1993); 
Mandatory Bars to Asylum and Discretion, supra note 71, at 34. 

95. See, e.g., Dhine, 3 F.3d at 619-20; Mandatory Bars to Asylum and Discretion, supra note 
71, at 34. 

96. See, e.g., Jean, 23 I. & N. Dec. 373, 385 (AG 2002) ("I am highly disinclined to exer-
cise my discretion--except, again, in extraordinary circumstances, such as those involving 
national security or foreign policy considerations, or cases in which an alien clearly demon­
strates that the denial of relief would result in exceptional and extremely unusual 
hardship-on behalf of dangerous or violent felons seeking asylum. As with applications for 
adjustment of status, even a showing of exceptional and extremely unusual hardship may be 
inadequate to justify a grant of asylum, depending on the nature of the alien's crime."); Zuh, 
547 F.3d at 511; Kouljinski v. Keisler, 505 F.3d 534, 542-43 (6th Cir. 2007); Tandia v. Gonza­
les, 437 F.3d 245, 250 n.12 (2d Cir. 2006); Dhine, 3 F.3d at 619-20; T-Z-, 24 I. & N. Dec. at 
165; Gonzalez, 19 I. & N. Dec. 682, 685 (BIA 1988); Mandatory Bars to Asylum and Discretion, 
supra note 71, at 35, 36. 

97. See, e.g., Kaur v. Holder, 561 F.3d 957, 959-60 (9th Cir. 2009); Kalubi, 364 F.3d at 
1139; S-K-, 24 I. & N. Dec. 475, 477 (BIA 2008); A-H-, 23 I. & N. Dec. 77, 782 (AG 2005); 
McMullen, 19 I. & N. Dec. 90, 99-100 (BIA 1984); Mandatory Bars to Asylum and Discretion, 
supra note 71, at 35. 

98. See, e.g., Zuh, 547 F.3d at 511; A-H-, 23 I. & N. Dec. at 782-83; Mandatory Bars to Asy-
lum and Discretion, supra note 71, at 35. 

99. See, e.g., Kalubi, 364 F.3d at 1141; H-, 211. & N. Dec. 337, 347-48 (BIA 1996); Pula, 
191. & N. Dec. 467, 474 (BIA 1987); Mandatory Bars to Asylum and Discretion, supra note 71, at 
34. 

100. See Mandatory Bars to Asylum and Discretion, supra note 71, at 34. See also, e.g., Zuh, 
547 F.3d at 511; Gulla v. Gonzales, 498 F.3d 911, 916 (9th Cir. 2007); Mamouzian v. Ashcroft, 
390 F.3d 1129, 1138 (9th Cir. 2004); Kalubi, 364 F.3d at 1139; Kasinga, 21 I. & N. Dec. 357, 
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legal permanent residence and, if granted residency, eventually for 
U.S. citizenship, the question is sometimes posed as whether the 
applicant is someone deserving of full rights and membership in 
the community of the United States. 101 The BIA has emphasized 
that the facts should be weighed in favor of granting asylum, as 
"the danger of persecution should generally outweigh all but the 
most egregious of adverse factors." 102 Although its interpretation of 
what exactly constitutes a particularly egregious negative factor has 
changed over time, 103 both the BIA and the federal courts have ad­
hered to this general principle, at least in name. 104 

2. Other Interpretations of Discretion 

This discussion of discretion in asylum cases, however, is some­
what oversimplified. While it is tempting to assert that 
discretionary determinations in asylum cases are no more than a 
straightforward weighing of factors unrelated to eligibility for asy­
lum in the first instance, that is in fact not the case. The boundary 
between substantive qualification and discretionary determination 
has been blurred in at least two separate respects. First, there has 
been some fluidity between what constitutes a discretionary factor 
and what is instead an element of statutory eligibility. Second, 
persecution, and particularly the degree of severity of the past 

367-68 (BIA 1996) ("We have weighed the favorable and adverse factors and are satisfied 
that discretion should be exercised in favor of the applicant."); Soleimani, 20 I. & N. Dec. 
99, 108 (BIA 1989) ("Under the balancing analysis set forth in Matter of Pula, supra, the 
Board finds that a grant of asylum is warranted as a matter of discretion."); Gharadaghi, 19 I. 
& N. Dec. 311, 316 (BIA 1985) ("[W]e are unable to conclude that the applicant has estab­
lished sufficient equities to outweigh the negative factors in the record."); Shirdel, 19 I. & N. 
Dec. 33, 38 (BIA 1984) ("We have weighed all the equities .... "); A-H-, 23 I. & N. Dec. at 
782-83 (AG 2005). 

101. See, e.g., A-H-, 23 I. & N. Dec. at 782-83 ("My view, based on a thorough review of 
the record and considering the balance of factors discussed above, is that respondent is not 
entitled to become a lawful permanent resident of the United States. Therefore, I deny 
respondent's application for asylum in the exercise of my discretion."). 

102. Pula, 191.&N.Dec.at474. 
103. Compare, e.g., Salim, 18 I. & N. Dec. 311, 315-16 (BIA 1982) ("This Board finds that 

the fraudulent avoidance of the orderly refugee procedures that this country has established 
is an extremely adverse factor which can only be overcome with the most unusual showing of 
countervailing equities.") with Pula, 19 I. & N. Dec. at 473-74 ("[W]e agree with the appli­
cant that Matter of Salim places too much emphasis on the circumvention of orderly 
refugee procedures." (internal citation omitted)). 

104. See, e.g., Zuh, 547 F.3d at 512-13; S-K-, 24 I. & N. Dec. 475, 477 (BIA 2008) ("We al­
so find that the respondent deserves a favorable exercise of discretion in the absence of any 
notable adverse factors."); Izatula, 20 I. & N. Dec. 149, 154 (BIA 1990) ("As there are no 
adverse factors in his record, we find ... that the applicant's asylum application should be 
approved as a matter of discretion."). 
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persecution, has explicitly been made a part of the discretionary 
calculus. 

a. Discretionary Factor or Element of Statutory Eligibility? 

10-
A number of factors-among them firm resettlement, 0 safe ha-

ven in a third country, 106 and conviction of a particularly serious 
crime107-have been considered part of both the statutory structure 
governing eligibility for asylum and the discretionary analysis. To­
day, an individual may not be granted asylum if he or she "was 
firmly resettled in another country prior to arriving in the United 
States."108 "Firmly resettled" is defined, with certain exceptions, as 
"an offer of permanent resident status, citizenship, or some other 
type of permanent resettlement."109 An individual further is not eli­
gible for asylum if he or she may be removed, pursuant to a treaty, 
to a "safe third country." 110 This bar is of relatively narrow applica­
bility because the United States has such a treaty only with Canada, 
and even then the bar applies only under certain circumstances in 
the absence of enumerated exceptions. 111 Finally, an applicant is 
barred from asylum if he or she, "having been convicted by a final 
judgment of a particularly serious crime, constitutes a danger to 
the community of the United States."112 An aggravated felony is al­
ways a particularly serious crime for purposes of asylum 
adjudications; 113 whether or not other crimes (and which ones) 
may also constitute particularly serious crimes differs between 

• • 114 
circmts. 

105. See INA§ 208(b) (2) (A) (vi), 8 U.S.C. § 1158(b) (2)(A) (vi) (2006). 
106. See INA§ 208(a) (2) (A), 8U.S.C.§l158(a) (2) (A) (2006). 
107. See INA§ 208(b) (2) (A)(ii), 8 U.S.C. § 1158(b) (2)(A) (ii) (2006). 
108. INA§ 208(b)(2)(A)(vi), 8 U.S.C. § 1158(b)(2)(A)(vi) (2006); see also 8 C.F.R. 

§ 1208.13(c)(l), (2)(B) (2010). 
109. 8 C.F.R. § 1208.15 (2010). An individual with such an offer is considered to be 

firmly resettled unless (1) entry into the offering country was "a necessary consequence of 
... flight from persecution," only "as long as was necessary to arrange onward travel," and 
without the development of "significant ties" or (2) "the conditions of ... residence in that 
country were ... substantially and consciously restricted." Id. 

110. See INA§ 208(a) (2) (A), 8 U.S.C. § 1158(a)(2) (A) (2006). 
111. See United States-Canada Safe Third Country Agreement, U.S.-Can., Aug. 30, 2002, 

State Dept. No. 05-35; 8 C.F.R. § 208.30(e)(6) (2010). 
112. INA§ 208(b)(2) (A) (ii), 8 U.S.C. § 1158(b) (2) (A) (ii) (2006). 
113. INA§ 208(b)(2)(B) (i), 8 U.S.C. § 1158(b)(2) (B) (i) (2006). Aggravated felony is a 

term of an defined at INA§ 101 (a)(43), 8 U.S.C. § llOl(a) (43) (2006). Particularly serious 
crime is defined differently for purposes of restriction on (withholding oO removal. See INA 
§ 24l(b) (3) (B), 8 U.S.C. § 1231 (b) (3) (B) (2006). 

114. Compare, e.g., Alaka v. Attorney General, 456 F.3d 88, 104 (3d Cir. 2006) (holding 
that an offense must be an aggravated felony in order to be found a particularly serious 
crime for purposes of the bar to withholding of removal) with Ali v. Achim, 468 F.3d 462, 470 
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The firm resettlement and particularly serious crimes bars have 
been part of the regulations governing asylum adjudications since 
as early as 1981. 115 Before 1996, however, these regulations applied 
only to the "district director," that is, adjudicators hearing affirma­
tive applications for asylum; 116 they did not apply to immigration 
judges hearing asylum applications in defense to exclusion or de­
portation.117 At the same time, firm resettlement and an applicant's 
criminal history have consistently been part of the discretionary 
analysis for asylum since the Refugee Act of 1980. Pula specifically 
listed "the length of time the alien remained in a third country, 
and his living conditions, safety, and potential for long-term resi­
dency there" in its first list of enumerated discretionary factors. 118 

These particular factors were considered, for example, in Matter of 
Soleimani, where the BIA analyzed the Iranian national respondent's 
ties to Israel, but ultimately concluded that they did not warrant a 
discretionary denial where she entered Israel on a nonimmigrant 
visa, did not receive an offer of more permanent status, and did not 
work or seek employment, but simply took language classes and re­
cuperated from pneumonia. 119 Criminal convictions, likewise, were 
frequently an important discretionary factor. In Matter of Gonzalez, 
the BIA considered the respondent's two criminal convictions for 
possession of heroin with intent to deliver. The BIA ultimately re­
manded the case to the immigration judge to hold an evidentiary 

(7th Cir. 2006) (holding that an offense need not be an aggravated felony in order to be 
found a particularly serious crime that will bar withholding of removal); but see N-A-M-, 24 I. 
& N. Dec. 336, 337 (BIA 2007) (holding, subsequent to A/aka and Ali, that a crime need not 
be an aggravated felony in order to bar withholding of removal as a particularly serious 
crime). Note that separate statutory provisions, with slightly different language, create the 
particularly serious crime bars for withholding of removal and for asylum and that the term 
"particularly serious crime" is therefore sometimes interpreted differently depending on the 
form of relief. Compare INA§ 208(b)(2)(B)(i), 8 U.S.C. § 1158(b)(2)(B)(i) (2006) (for 
purposes of asylum, "an alien who has been convicted of an aggravated felony shall be con­
sidered to have been convicted of a particularly serious crime."), with INA§ 241 (b) (3) (B), 8 
U.S.C. § 123l(b)(3)(B) (2006). For purposes of withholding of removal, "an alien who has 
been convicted of an aggravated felony (or felonies) for which the alien has been sentenced 
to an aggregate term of imprisonment of at least 5 years shall be considered to have commit­
ted a particularly serious crime. The previous sentence shall not preclude the Attorney 
General from determining that, notwithstanding the length of sentence imposed, an alien 
has been convicted of a particularly serious crime." See also, e.g., Gao v. Holder, 595 F.3d 549, 
553-58 (4th Cir. 2010). 

115. See8 C.F.R. § 208.8 (1981). 
116. See id. 
117. See, e.g., Gonzalez, 191. & N. Dec. 682, 684 (BIA 1988). 
118. Pula, 191. & N. Dec. 467, 474(BIA1987). 
119. SeeSoleimani, 20 I. & N. Dec. 99, 107-08 (BIA 1989). 
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hearing for the purpose of considering those convictions in con­
junction with all other applicable discretionary factors. 120 

All three of these bars-safe third country, firm resettlement, 
and particularly serious crime-were incorporated into the Immi­
gration and Nationality Act by IIRIRA in 1996. 121 Simultaneously, 
they were made to apply to all adjudicators hearing asylum applica­
tions, both those hearing applications affirmatively and those 
hearing applications in what would now be called removal pro­
ceedings. 122 Even after these factors became statutory bars to 
asylum in all instances, however, an applicant's life or potential life 
in a third country and an applicant's criminal history continued to 
be considered as part of the discretionary determination. In Matter 
of Kasinga, the BIA weighed the nature of the respondent's flight 
through Ghana and Germany to escape persecution in Togo be­
fore arriving in the United States as part of its weighing of the 
"favorable and adverse" discretionary factors in the case.123 In Mat­
ter of T-Z-, the respondent's "record of arrest and conviction in the 
United States" was considered as part of the discretionary analy-

• 124 
SIS. 

While these "converted" factors may play a reduced role today in 
the discretionary part of an asylum determination as a result of 
their incorporation into statutory eligibility, the fact that they play 
any role at all points to a substantial overlap between statutory and 

120. Gonzalez, 19 I. & N. Dec. at 685-86 (remanding because "[t]he nature and gravity 
of the conviction may militate heavily against an applicant for asylum, and in cases may ul­
timately be the determinative factor, but it is not the only evidence that should be received 
and considered by an immigration judge or this Board in evaluating whether an otherwise 
eligible applicant warrants a grant of asylum as a matter of discretion."). 

121. Illegal Immigration Reform and Immigration Responsibility Act, Pub. L. No. 104-
208, 110 Stat. 3009, 691-92 (1996). For opaque reasons, these three bars were incorporated 
in two different subsections of the INA, § 208(a)(2), 8 U.S.C. § 1158(a) (2) (2006), and 
§ 208(b) (2), 8 u.s.c. § 1158(b) (2) (2006). 

122. Illegal Immigration Reform and Immigration Responsibility Act, Pub. L. No. 104-
208, § 302, 110 Stat. 3009, 592-94 (1996). Among its many other changes, IIRIRA also com­
bined exclusion (for those seeking admission into the United States) and deportation (for 
those the government was trying to deport from the United States) into a single form of 
proceedings that it named removal proceedings. Id. at§ 392, 110 Stat. at 589. 

123. See Kasinga, 21 I. & N. Dec. 357, 367-68 (BIA 1996); see also, e.g., Gulla v. Gonzales, 
498 F.3d 911, 917-18 (9th Cir. 2007) (analyzing the nature and circumstances of Gulla's 
time in Turkey, Greece, and Mexico during his flight to the United States and balancing 
those details against the other discretionary factors present in Gulla's case). 

124. SeeT-Z-, 241. & N. Dec. 163, 165, 176 (BIA 2007) (remanding in part for the immi­
gration judge to consider the effect of a discretionary denial on the respondent's ability to 
reunite with his wife and minor child without discussing the adverse factors relied on by the 
immigration iudge, including the nature of the respondent's criminal record, in detail). See 

also, e.g., Kouljinski v. Keisler, 505 F.3d 534, 543 (6th Cir. 2007) (holding that it was appro­
priate for the immigration judge to consider Kouljinski's three convictions for driving under 
the influence in denying his application for asylum in an exercise of discretion). 



SPRING 2012) Discretionary (ln)justice 619 

discretionary requirements. This overlap requires reflection on the 
rationale for imposing a separate discretionary determination once 
an applicant has demonstrated statutory eligibility for asylum. That 
factors can move back and forth between categories, and that they 
can be simultaneously considered as part of both statutory eligibil­
ity and discretionary determination, highlights that the term 
"discretion" has little inherent meaning and only a very loose and 
fluid definition. 

Furthermore, the choice to label a decision as discretionary ra­
ther than one of statutory eligibility allows an adjudicator to avoid 
making more precise, and likely more difficult, statutory determi­
nations. In fact, the Attorney General has specifically used this 
overlap to avoid making a statutory determination. 125 In consider­
ing the case of a Haitian woman, Melanie Beaucejour Jean, with a 
New York second degree manslaughter conviction, he stated: 

Ultimately, however, it is unnecessary for me to resolve wheth­
er the respondent's conviction constitutes a "crime of 
violence" or whether she has otherwise satisfied the eligibility 
standards for asylum. Even assuming that the respondent not 
only qualifies as a "refugee," but that her criminal conviction 
does not preclude her eligibility, she is manifestly unfit for a 
discretionary grant of relief. 126 

Precise statutory determinations lead to more reliable standards 
and greater predictability of outcome. In cases where the applicant 
must decide whether or not to proceed at potentially great risk to 
her and where the outcome-in some cases life or death-is of 
such great consequence to the applicant, the difficulties of uncer­
tainty are magnified. 

125. It is relatively unusual for the Attorney General to issue a decision in a case in re­
moval proceedings. As discussed above, a case is typically heard by an immigration judge, 
with appeal first to the BIA and subsequently to the circuit court for the circuit in which the 
initial immigration judge was physically located. However, the Attorney General is allowed to 
direct a case be certified to himself at will pursuant to 8 C.F.R. § 3.l(h)(l)(i) (2010). In the 
case to be discussed, "a BIA panel declared that the respondent's conviction for second­
degree manslaughter did not render her ineligible for asylum or withholding of removal, 
and that the likely hardship her family would endure if she were returned to Haiti merited 
adjusting her status from refugee to lawful permanent resident." Jean, 23 I. & N. Dec. 373, 
374 (AG 2002). The Attorney General certified the case to himself to reverse the BIA on 
both counts, and to make the larger point that "dangerous or violent felons" should be 
granted relief from removal only in the most exceptional circumstances. Id. at 374, 383-84, 
385. 

126. Id. at 385 (emphasis in the original). This decision was issued during the tenure of 
Attorney General John Ashcroft. 
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Also concerning is the fact that labeling a decision discretionary 
results in a more deferential standard of review. The question that 
the Attorney General was avoiding, whether Ms. Jean's conviction 
was an aggravated felony crime of violence and therefore a per se 
particularly serious crime and a mandatory bar to asylum, is a ques­
tion of law. Legal determinations are reviewed de novo by the circuit 
courts, rather than for abuse of discretion like discretionary 
determinations. 127 By denying Ms.Jean asylum in an exercise of his 
discretion, rather than as a matter of statutory eligibility, the Attor­
ney General made it more likely that his decision in this particular 
case would withstand scrutiny if appealed. 128 

b. Past Persecution as Part of the Discretionary Analysis 

The second respect in which the boundary between substantive 
qualification and discretionary determination has been blurred is 
that persecution has explicitly been made a part of the discretion­
ary calculus in at least two different ways. First, as early as its 
decision in Pula, the BIA has held that "the danger of persecution 
should generally outweigh all but the most egregious of adverse 
factors," particularly where "an alien ... has established his statuto­
ry eligibility for asylum but cannot meet the higher burden 
required for withholding of deportation." 129 users still echoes this 
guidance in its Asylum Officer Basic Training Course, including in 
its list of positive discretionary factors " [ e ]vidence of severe past 
persecution and/ or well-founded fear of future persecution, in-

127. SeeINA § 242(a)(2) (D), 8 U.S.C. § 1252(a)(2) (D) (2006); see also Mai v. Gonzales, 
473 F.3d 162, 164 (5th Cir. 2006). Of course circuit court review of administrative interpreta­
tions of law is not purely de novo because it is subject to the principles of deference 
articulated in Chevron USA, Inc. v. NRDC, 467 U.S. 837 (1984), but the de novo standard of 
review is clearly less deferential than an abuse of discretion standard. Courts of appeals have 
and exercise greater freedom to review legal determinations than discretionary ones. 

128. Ms. Jean's case was appealed. Although it was caught in some procedural wrinkles 
because of jurisdictional changes made by the Real ID Act, it was eventually heard as a peti­
tion for review by the Fifth Circuit. See Jean v. Gonzales, 452 F.3d 392 (5th Cir. 2006). There 
is no substantive discussion of the Attorney General's discretionary denial of asylum in the 
Fifth Circuit's decision. There is some ambiguity in the decision, but the failure to discuss 
the discretionary denial of asylum may be because Ms. Jean abandoned that claim. Id. at 394 
("Jean raised several arguments in her original habeas petition; however, she maintains only 
her ultra vires claim on this appeal."); contra id. ("Second, she argued that the Attorney 
General's decision effectively rewrote the 'aggravated felony' asylum limits of 8 U.S.C. 
§ 1158, establishing a per se rule in place of Congress's guided discretion."). 

129. Pula, 19 I. & N. Dec. 467, 474 (BIA 1987); see also Kasinga, 21 I. & N. Dec. 357, 367 
(BIA 1996). 
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eluding consideration of other relief granted or denied the appli­
cant. "130 

Second, individuals who have suffered particularly severe past 
persecution may be granted asylum "in the exercise of discretion" 
even in the absence of a well-founded fear of future persecution. 131 

This second method of incorporating persecution into the discre­
tionary analysis requires a bit more explanation because it 
represents a departure from the weighing of positive and negative 
factors previously discussed and a different way of viewing what it 
means to make a discretionary determination in an asylum case. 
The statutory definition of a refugee makes both those who suf­
fered past persecution and those who have a well-founded fear of 
future persecution eligible for asylum. 132 The regulations imple­
menting this statute, however, provide that an applicant who has 
suffered past persecution but cannot demonstrate a danger of fu­
ture persecution may be granted asylum only if the harm suffered 
in the past was particularly severe or the applicant faces a risk of 
other serious harm if returned to her home country. 133 The BIA has 
explained its rationale for granting asylum to those who have suf­
fered severe persecution in the past as follows: 

[T] here may be cases where the favorable exercise of discre­
tion is warranted for humanitarian reasons even if there is 
little likelihood of future persecution .... "It is frequently 
recognized that a person who-or whose family-has suffered 
under atrocious forms of persecution should not be expected 
to repatriate. Even though there may have been a change of 
regime in his country, this may not always produce a complete 
change in the attitude of the population, nor, in view of his 
past experiences, in the mind of the refugee." ... Thus, while 
the likelihood of future persecution is a factor to consider in 
exercising discretion in cases where an asylum application is 
based on past persecution, asylum may in some situations be 
granted where there is little threat of future persecution.134 

130. Mandatory Bars to Asylum and Discretion, supra note 71, at 34. 
131. Chen, 20 I. & N. Dec. 16, 21 (BIA 1989). A grant of asylum under such circum­

stances is also sometimes described as "humanitarian asylum." See, e.g., Yuk v. Ashcroft, 355 
F.3d 1222, 1233 (10th Cir. 2004); S-A-K- & H-A-H-, 241. & N. Dec. 464, 464 n.l (BIA 2008). 

132. INA§ 10l(a)(42)(A), 8 U.S.C. § ll0l(a)(42)(A) (2006); INA§ 208(b)(l)(A), 8 
U.S.C. § 1158(b)(l)(A) (2006). 

133. 8 C.F.R. §§ 208.13(b)(l)(i), (iii) (2010); 8 C.F.R. §§ 1208.13(b)(l)(i), (iii) (2010). 
134. Chen, 20 I. & N. Dec. at 19 (quoting Office of the United National High Commis­

sioner for Refugees, THE HANDBOOK ON PROCEDURES AND CRITERIA FOR DETERMINING 
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This rationale has been used to grant asylum to, for example, a 
Chinese national from a prominent Christian family that was tor­
tured for years during China's Cultural Revolution;135 an Afghan 
national from a family that was believed to be assisting the mujahi­
din and who was personally detained, interrogated, and tortured 
by the communist-supported Afghan government for more than a 
year prior to the time that the mujahidin took power; 136 and a So­
mali mother and daughter who both suffered severe complications 
from atrocious forms of female genital mutilation. 137 On the other 
hand, the month-long detention and beating of a different Afghan 
national whose father was disappeared and likely killed by the 
communist-supported Afghan government for the family's support 
of a local mujahidin faction was found not to rise to the necessary 
level of severity given "the degree of harm suffered by the appli­
cant, the length of time over which the harm was inflicted, and the 
lack of evidence of severe psychological trauma stemming from the 
harm."138 

USCIS (the Department of Homeland Security) has not explicit­
ly recognized that this constitutes a different interpretation of 
discretion. In fact, the Asylum Officer Basic Training Course de­
scribes "a reasonable possibility of future persecution" as a positive 
factor weighing "heavily in favor of exercising discretion to grant 
asylum," while a "finding that there is no reasonable possibility of 
future persecution (no well-founded fear) is a heavy adverse fac­
tor."139 Circuit courts appear, for the most part, to follow USCIS's 
approach. 140 The BIA (the Department of Justice) has been more 
inconsistent in its treatment of this type of a determination. 141 In 

REFUGEE STATUS UNDER THE 1951 CONVENTION AND THE 1967 PROTOCOL RELATING TO THE 
STATUS OF REFUGEES § 136 (Geneva, 1979)). 

135. Chen, 20 1. & N. Dec. at 16. 
136. B-, Interim Dec.# 3251 (BIA May 19, 1995). Note, however, that the Board in this 

case did not describe their decision as a discretionary one. 
137. S-A-K- & H-A-H-, 24 I. & N. Dec. 464 (BIA 2008); see also A-T-, 25 1. & N. Dec. 4, 6 

n.l (BIA 2009). 
138. N-M-A-, 221. & N. Dec. 312, 325-26 (BIA 1998). 
139. Mandatory Bars to Asylum and Discretion, supra note 71, at 35. 
140. See, e.g., Xiu Qin Wang v. Holder, 391 Fed. Appx. 976, 977-78 (2d Cir. 2010) (stat­

ing that the agency should consider the danger of future persecution as a mitigating factor); 
Zuh v. Mukasey, 547 F.3d 504, 512-13 (4th Cir. 2008); Vata v. Gonzales, 243 Fed. Appx. 930, 
940 (6th Cir. 2007) (stating that the danger of persecution should typically outweigh all but 
the worst adverse factors); Aden v. Ashcroft, 112 Fed. Appx. 852, 854 (3d Cir. 2004) (stating 
that the danger of persecution should typically outweigh all but the worst adverse factors); 
Mirmehdi v. Mukasey, 2009 U.S. App. LEXIS 1995, at *5 (9th Cir. 2009) (finding that the 
likelihood of future persecution is a particularly important factor to consider). 

141. Compare, e.g., H-, 21 1. & N. Dec. 336, 347-48 (BIA 1996) (treating severe past per­
secution as one of many positive discretionary factors, albeit a particularly important one) 
with N-M-A-, 22 I. & N. Dec. 312, 325, n.7 (BIA 1998) (stating that the determination of 



SPRING 2012] Discretionary (In)justice 623 

the case in which it considered this rationale in the greatest detail, 
however, and where its determination on the issue was most central 
to its decision, it was clear that the determination of "whether the 
applicant has demonstrated compelling reasons arising out of the 
severity of his past persecution for being unable or unwilling to re­
turn to Afghanistan" 142 -and therefore the determination of 
whether to grant the applicant asylum based on his past persecution 
alone-should be made prior to and separately from consideration 
of the other discretionary factors enumerated in its prior case law: 

We recognized in Matter of H, supra, that there are a variety of 
discretionary factors, independent of the circumstances that 
led to the applicant's refugee status, such as his age, health, or 
family ties, which are relevant to the ultimate exercise of dis­
cretion. Contrary to the arguments of the applicant's claim in 
his motion and on appeal, under the current regulations, 
these factors bear on the exercise of discretion in past perse­
cution cases where a well-founded fear of persecution is 
presumed to exist because country conditions have not been 
shown to have changed or in cases where the "compelling rea­
sons" requirement has been satisfied. Such factors, however, 
are not relevant in assessing whether the "compelling reasons" 
standard itself has been met, unless they are shown in some 
respects to arise from the past persecution. 143 

Not only, then, is it possible to define discretion within the con­
text of asylum claims in many different ways, but various 
adjudicators do define it differently. Furthermore, they are appar­
ently not even aware that they are doing so, as there is no 
discussion of these multiple interpretations in any published case. 
Again, this increases potential discrepancies in decisions and un­
certainty for applicants. 

3. The All-Encompassing Nature of Discretionary Determinations 

It should be clear by this point that discretionary determinations 
in asylum claims are all encompassing: virtually anything is a per­
missible factor. In fact, adjudicators are directed to view these 

whether there were "compelling reasons arising out of the severity of ... past persecution 
for being unable or unwilling to return" to the applicant's home country should be made 
before and separately from consideration of the other discretiona1y factors). 

142. N-M-A-, 22 I. & N. Dec. at 325. 
143. Id. at 325. 
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determinations broadly. The BIA in Pula said that adjudicators 
should consider "the totality of the circumstances."144 Circuit courts 
have criticized immigration judges and the BIA for their failure to 
follow this directive.145 The Fourth Circuit, the one court of appeals 
that has most explicitly developed its own list of factors (heavily 
drawn from Pula 146 and the Asylum Officer Basic Training 
C 147) h h . d h . l' . " h . ,,148 ourse , as emp as1ze t at its ist is non-ex aust1ve. 

The fact that an immigration judge can consider essentially any­
thing he wishes in making a discretionary determination in an 
asylum claim is a problem from a practical perspective. Such dis­
cretion makes it difficult to anticipate, gather, and present the 
necessary evidence for applicants represented by counsel and even 
more so for those asylum applicants who must appear pro se. 149 It is 
also a problem for two additional structural, policy-based reasons. 
First, recent studies have already demonstrated that the outcome 
in an asylum claim is highly dependent on particular characteris­
tics of the adjudicator assigned to the case. 150 Allowing adjudicators 
to freely consider such broad ranging discretionary factors only 
increases these discrepancies in outcome, making it more likely 
that the very same applicant could face a different outcome de­
pending on which asylum officer or immigration judge she appears 
before. Second, allowing discretionary factors to be outcome 
determinative represents a move away from what should be at the 
heart of refugee law: protection of those whose own country can­
not or will not protect them. 

II. THE PROBLEMS OF MAKING ASYLUM DISCRETIONARY 

In addition to the issues highlighted above arising out of allow­
ing asylum determinations to be discretionary, asylum should not 
be discretionary for three separate reasons. First, it is unnecessary 
to include these factors as a check at this stage in the immigration 
process. Second, allowing discretionary denials of asylum results in 
insufficient relief for those genuinely in fear for their lives and 

144. Pula, 19 l. & N. Dec. 467, 473 (BIA 1987). 
145. See, e.g., Zuh v. Mukasey, 547 F.3d 504, 513, 515 (4th Cir. 2008). 
146. Pula, 19 I. &N. Dec. at473-74. 
147. Mandatory Bars to Asylum and Discretion, supra note 71. 
148. Zuh, 547 F.3d at 510. 
149. There is no right to government-provided counsel in immigration proceedings, 

and some non-citizens are therefore unable to secure representation. INA§ 240(b) (4) (A), 8 
U.S.C. § 1229a(b)(4)(A) (2006). 

150. See RAMJI-NOGALES, supra note 11. 
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safety. Finally, the term discretion is so malleable and indetermi­
nate that its use is inappropriate in the asylum context. 

A. It Is Unnecessary to Include Discretion as 
a Check at the Asylum Stage 

Because asylum is a route to legal permanent residency and ul­
timately United States citizenship, one frequently offered rationale 
for the particular balancing of discretionary factors in any given 
claim is whether the applicant merits permanent membership in 
United States society.151 Determining who merits membership in a 
society of course involves a number of value judgments. Setting 
those judgments aside for the moment, however, and assuming 
that immigration law today actually reflects how we would like to 
form and define our society, applying the discretionary factors as 
they currently exist is redundant. Virtually every negative discre­
tionary factor is accounted for at one or more of the other stages 
of the process towards becoming a United States citizen. 152 

Becoming a legal permanent resident or a United States citizen 
is not automatic for asylees. An asylee must apply and qualify for 
both. 153 For purposes of adjustment of status to legal permanent 
residence, one requirement is that the applicant must not be in­
admissible pursuant to section 212 of the Immigration and 
Nationality Act. 154 While a waiver of many grounds of inadmissibil­
ity is available to asylees, that waiver is not mandatory and requires 
that the applicant demonstrate that waiving the provision is justi­
fied "for humanitarian purposes, to assure family unity, or 
[because] it is otherwise in the public interest."155 For purposes of 
naturalization, one requirement is that the applicant be of good 
moral character.156 This requirement cannot be waived. Both dis­
cretionary factors related to immigration procedures and the 

151. See, e.g., Dhine v. Slattery, 3 F.3d 613, 619 (2d Cir. 1993) ("The Attorney General is 
not obliged to shelter people from despotic persecution abroad so that they may enjoy law­
ful imprisonment in the United States."). 

152. Because Pula and the subsequent cases state that asylum should be granted in the 
absence of adverse discretionary factors, only the negative factors matter for the purposes of 
this analysis. Pula, 19 I. & N. Dec. 467, 474(BIA1987). 

153. See INA§ 209(b), 8 U.S.C. § ll59(b) (2006) (adjustment of status); INA §§ 316, 
312, 8 U.S.C. §§ 1427, 1423 (2006) (naturalization). 

154. See INA § 209(b) (5), 8 U.S.C. § 1159(b) (5) (2006); INA § 212, 8 U.S.C. § 1182 
(2006). 

155. INA§ 209(c), 8 U.S.C. § 1159(c) (2006). 
156. INA§ 316(a), 8 U.S.C. § 1427(a) (2006). "Good moral character" is a legal term of 

art, defined for purposes of naturalization at INA§ 101 (f), 8 U.S.C. § 1101 (f) (2006), and 8 
C.F.R. § 316.10 (2010). 
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asylum process-and discretionary factors related to the applicant's 
life outside of the immigration and asylum process-are covered by 
the grounds of inadmissibility and good moral character. Further­
more, if an asylee somehow violates immigration laws at any point 
during their time prior to becoming a citizen, they may be charged 
with the relevant grounds of removability, placed in removal pro­
ceedings, and, if so ordered in those proceedings, deported from 
the United States.157 

Examining some of the cases discussed in part I ( C) (I) above 
where discretionary denials of asylum were at issue provides a useful 
illustration of this fact. Within the first category, discretionary factors 
related to immigration procedures and the asylum process, an ap­
plicant who has made a material misrepresentation or committed 
fraud at any point during any part of his immigration process­
including his entry into the United States, his application for 
asylum, and his application for any other immigration benefit-will 
be inadmissible158 and may also be barred from demonstrating good 
moral character. 159 For example, the respondent in Matter of 
Gharadaghi, who attempted to enter the United States using a false 
name with the assistance of a smuggler, 160 would be at least inadmis­
sible, as would the respondent in Alsagladi v. Gonzales, who entered 
the United States using his own passport containing a nonimmigrant 
visitor's visa but lied about his intent to stay pem1anently in obtain­
ing the visa and in entering the United States. 161 Misrepresentations 
to the immigration court regarding his use of an alias, where he 
lived, and his work would render the respondent in Matter of T-Z­
inadmissible and unable to demonstrate good moral character. 162 

The respondent in Ibrahim v. Gonzales would likely be inadmissible 
for his initial failure to disclose his arrest and conviction for driving 
with a suspended drivers license and giving a false identity to police, 
all related to a drivers license in an assumed name.163 

157. INA§ 237, 8 U.S.C. § 1227 (2006); INA§ 240, 8 U.S.C. § 1229 (2006). 
158. INA§ 212(a) (6) (C), 8 U.S.C. § l 182(a) (6) (C) (2006). 
159. See INA§ 101(£)(6), 8 U.S.C. § 1101(£)(6) (2006); 8 C.F.R. § 316.10(b)(2)(vi) 

(2010). The mandatory bar to good moral character applies only if false testimony is given; a 
lack of good moral character may still be found even if the mandatory bar does not apply. 
INA§ 101(£), 8 U.S.C. § 1101 (£) (2006); 8 C.F.R. § 316.10(a)(2) (2010). 

160. 19 I. & N. Dec. 311, 314-16 (BIA 1985). 
161. 450 F.3d 700, 702 (7th Cir. 2006); INA§ 212(a)(6)(C), 8 U.S.C. § 1182(a)(6)(C) 

(2006). 
162. 24 I. & N. Dec. 163, 165 (BIA 2007); INA § 212(a)(6)(C), 8 U.S.C. 

§ 1182(a) (6)(C) (2006). 
163. 434 F.3d 1074, 1077-79 (8th Cir. 2006); INA § 212(a)(6)(C), 8 U.S.C. 

§ 1182(a)(6)(C) (2006). 
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Applicants with previous immigration violations, such as fraudu­
lent marriages, participation in smuggling undocumented 
individuals into the country, or entries without inspection on mul­
tiple occasions or after prior removal orders or unlawful presence 
in the United States, will also be inadmissible. 164 For instance, the 
respondent in Aioub v. Mukasey entered into a fraudulent marriage 
for the purpose of obtaining legal immigration status. At the point 
of his application for adjustment of status, he would be at least in­
admissible for having made a material misrepresentation to obtain 
an immigration benefit. 165 As another example, the female re­
spondent in Kaur v. Holder was accused by the Department of 
Homeland Security of smuggling her daughter and nephew into 
the United States. If this were proven to be true, she would be in­
admissible and barred from demonstrating good moral character 
for purposes of naturalization because of her role in assisting oth­
ers in entering the country illegally. 166 As discussed above, the 
applicant's ties to third countries are now already part of the statu­
tory eligibility requirements. 

Within the second category, factors related to the applicant's life 
more generally, many applicants with criminal records will be in­
admissible and barred from demonstrating good moral character 
regardless of rehabilitation. 167 For example, the respondent in 
Dhine v. Slattery would be inadmissible and unable to show good 
moral character as a result of his several controlled substance con­
victions. 168 Applicants who have engaged in or have ties to terrorist 
activities will be likewise inadmissible. 169 The involvement of the 
respondent in Matter of McMullen in the Provisional Irish Republi­
can Army's random violence against civilians would render him 
inadmissible as well. 110 

The only factor not explicitly accounted for, then, is whether the 
applicant circumvented overseas refugee procedures. The BIA in 
Pula minimized the importance of this factor, stating that alone it 
was not enough to require outstanding "countervailing equities."171 

164. INA§ 212(a) (6) (E), 8U.S.C.§l182(a) (6) (E) (2006); 8 C.F.R. § 316.lO(b) (2) (viii) 
(2010); INA§ 212(a)(9), 8 U.S.C. § 1182(a)(9) (2006); cf. INA§ 204(c), 8 U.S.C. § 1154(c) 
(2006). 

165. Aioub v. Mukasey, 540 F.3d 609, 610-12 (7th Cir. 2008). 
166. Kaur v. Holder, 561F.3d957, 961 (9th Cir. 2009). 
167. INA§ 212(a)(2), 8 U.S.C. § 1182(a)(2) (2006); 8 C.F.R. §§ 316.lO(b)(l)(i)-(ii) 

(2010); 8 C.F.R. §§ 316.lO(b) (2) (i)-(iv) (2010). 
168. Dhine v. Slattery, 3 F.3d 613, 615 (2d Cir. 1993). 
169. INA§ 212(a) (3), 8 U.S.C. § 1182(a) (3) (2006). 
170. McMullen, 19 1. & N. Dec. 90, 99-100 (BIA 1984). 
171. See Pula, 19 I. & N. Dec. 467, 473 (BIA 1987). 
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It is duplicative and excessive to include these kinds of checks at 
both the front (asylum) and the back (permanent residence and 
United States citizenship) ends of the process. Due to the nature of 
asylum claims, the dire need of many asylum seekers for protec­
tion, and the government and private resources required to 
present asylum claims, it would be better to include these factors 
only at the latter part of the process, namely, applications for legal 
permanent residency and United States citizenship. 

B. Including Discretion &sults in Inadequate Protection 
for Those Fleeing Persecution 

Including discretion as an element in the asylum determination 
results in inadequate protection in at least two ways for many who 
are fleeing persecution. First, those like Mr. Kouljinski172 who face 
between a 10 percent (the standard of proof for asylum) and a 50 
percent (the standard of proof for withholding of removal) likeli­
hood of future persecution are not eligible for withholding of 
removal and will likely receive no protection whatsoever if denied 
asylum on discretionary grounds. 173 Such an applicant for asylum 
will be ordered removed back to the country where he is in danger 
and will face, by definition, at least a one in ten chance of suffering 
serious harm or even death. The fact that it will be virtually impos­
sible for an adjudicator to accurately predict the precise likelihood 
of future events on the basis of the evidence available to most asy­
lum seekers provides further support for a contention that this 
kind of a distinction between asylum and withholding of removal is 
ill founded. 

For Mr. Kouljinski, this could mean essentially that the United 
State government sentenced him to the death penalty in civil pro­
ceedings as punishment for three driving under the influence 
convictions for which he had already paid a criminal penalty. When 
the result is phrased in this manner, it sounds so extreme as to be 
ridiculous. It is difficult to imagine that an immigration judge 
would ever reach such a result, and therefore tempting to say that 
there is no need to place external constraints on immigration 
judges' and other adjudicators' discretion. Not only did the immi­
gration judge reach this decision in Mr. Kouljinski's case, however, 

172. See Kouljinski v. Keisler, 505 F.3d 534 (6th Cir. 2007); Introduction, supra. 

173. Kouljinsk~ 505 F.3d at 545. 
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but the BIA and the Sixth Circuit Court of Appeals affirmed it. 1
;

4 

Similar results have been reached in other published cases. 175 

Second, withholding of removal is not sufficient security for 
those like Celine and Yusef who must be granted this form of relief 
because their fear of future persecution is greater than 50 percent. 
The realities of a grant of withholding of removal are harsh. Yusef 
must live with the fear that he could be removed to any other 
country besides Pakistan that will agree to accept him, deported 
away from his wife, their two sons, and his sister, all of whom are 
either legal permanent residents or United States citizens. He may 
have to report regularly to an immigration officer and comply with 
strict conditions on his release for an indefinite period of time, in 
part so that the Department of Homeland Security can deport him 
if it locates any other country that will accept him. If he leaves the 
United States to see his brothers, who sought asylum in Canada, or 
his father, who remained in Pakistan despite the danger, Yusef may 
not be allowed to return or may suffer other immigration conse­
quences. He will likely remain in this limbo-like status for the rest 
of his life. Although he will be able to work, he cannot do much 
else. It will be difficult if not impossible for him to take advantage 
of any other immigration benefits that he may become eligible for 
due to the removal order against him. 

Even though Celine was eventually granted asylum, the delay 
caused by the immigration judge's discretionary denial and the 
resulting necessity of appeal to the BIA was very difficult for her. 
During that period of time, she was unable to see her sister and 
stepdaughter, much less bring them to the United States, and had 
to live with the risk that, if her appeal were unsuccessful, she might 
never see them again. Because during the appeal Celine's grant of 
withholding of removal was not final and Celine was not eligible 
for employment authorization during the pendency of her asylum 
claim, Celine was not even able to work during this period of time. 

It does not make sense as a humanitarian or as a practical matter 
to tell an applicant that we believe they will more likely than not be 
severely harmed, tortured, or even killed if they return to their own 
country, and we understand that they will likely remain in the 
United States permanently-but at the same time subject them to 
these kinds of stringent limitations and insecurities. In addition, 
this structure of granting and denying benefits as it is currently 
implemented at least arguably violates the United States' obliga­
tion of non refoulement under international law because 

174. /d.at537-38,545. 
I 75. See, e.g., Dhine v. Slattery, 3 F.3d 613, 619-20 (2d Cir. I 993). 
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individuals are in fact returned to countries where their lives and 
freedom are threatened on account of one of the five protected 
grounds in the refugee definition. 

C. ''Discretion" ls Inherently Vague 

Upon first reading, the term "discretion" seems clear. In every­
day English, it means that a decision maker has the power to 
exercise his or her own judgment and conscience in making a par­
ticular decision. The word is frequently used to mean both the 
"[f]reedom to act or judge on one's own" and the "[a]bility or 
power to decide responsibly."176 Black's Law Dictionary incorpo­
rates both of these aspects into a more specific definition for a 
legal context: "[a] public official's power or right to act in certain 
circumstances according to personal judgment and conscience, 
often in an official or representative capacity. "177 This definition has 
particular importance in the administrative law context, where by 
definition agencies are delegated specific powers and responsibili­
ties in a limited arena such as immigration. 

When one begins to analyze the application and implications of 
"discretion" as applied in a particular area of law, however, its 
meaning becomes much less clear. Other authors have written 
about the problems inherent in the use of the term in immigration 
law generally and thoughtfully, so those issues are only highlighted 
here. 178 Courts and commentators struggle with what "discretion" 
as a term in the immigration law context means. 179 That is under­
standable, given the frequency with which the word discretion 
appears in immigration law and the diversity of its usage. One 
Third Circuit case counted no less than thirty-seven usages within 
just one subchapter of the INA. 180 Like asylum, many other forms of 
relief from removal are discretionary: adjustment of status to legal 
permanent residence, 181 waivers of inadmissibility, 182 all types of 

176. AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (2011). 
177. BLACK'S LAw DICTIONARY (8th ed. 2004). 
178. See, e.g., Daniel Kanstroom, The Better Part of Valor: The REAL ID Act, Discretion, and 

the "Rule" of Immigration Law, 51 N.Y.L. SCH. L. REv. 161 (2006); Daniel Kanstroom, St. Cyr or 
Insincere: The Strange Quality of Supreme Court Victory, 16 GEO. IMMIGR. LJ. 413 (2002); Daniel 
Kanstroom, Su77Vunding the Hole in the Doughnut: Discretion and Deference in U.S. Immigration 
Law, 71 TuL. L. REv. 703 (1997). 

179. See, e.g., Alaka v. Attorney General, 456 F.3d 88, 95-96 (3d Cir. 2006). 
180. Id. at 97 nn.16-17. 
181. See INA§ 245, 8 U.S.C. § 1255 (2006). 
182. INA§ 212, 8 U.S.C. § 1182 (2006). 



SPRING 2012) Discretionary (In)justice 631 

cancellation of removal, 183 and voluntary departure, 184 to name a 
few. To make things even more complicated, the standard of proof 
and the relevant discretionary factors differ for each form of relief. 

The breadth of and discrepancies within what discretion means 
within the asylum context should be clear from the discussion above. 
The "standard" construal is not the only possible understanding of 
discretion even within the asylum context; this is not the only possi­
ble interpretation(s) of discretion that the executive agencies 
charged with implementing asylum law could have adopted. 

The standards for eligibility for asylum, in contrast to the family­
sponsored immigrant preference categories, for example, are 
much less precisely defined in the statute and therefore subject to 
much greater levels in interpretation. The word "may" in section 
208 of the INA could be understood as simply awarding the power 
to the agencies to flesh out the meaning of these statutory provi­
sions and which non-citizens met them, as they saw fit. 

Even assuming that "may," and therefore "discretion," mean 
something in addition to the statutory eligibility standards, the ex­
ecutive agencies charged with their implementation could have 
interpreted them differently than the status quo. At one extreme, 
the agency heads could have delegated this power without any di­
rection or limitation, leaving it up to each individual adjudicator to 
apply her own judgment and values as she saw fit. At the other ex­
treme, the agency heads could have delegated this power with 
explicit instructions, for example directing all adjudicators that 
asylum must be denied in an exercise of discretion if the applicant 
has any criminal convictions. 

The meaning of "discretion" is inherently vague, and discretion 
therefore cannot be consistently and properly exercised in prac­
tice. This vagueness has been cabined to some extent in the asylum 
context by the case law that has developed on the factors that ad­
judicators can and should consider in making their decisions on 
discretion, but not to a degree that it is no longer problematic. At 
its most straightforward level, this issue is evidenced by the fact that 
different adjudicators, given identical facts, could easily and well 
within the bounds of the law reach opposite discretionary deter­
minations on whether or not to grant asylum. This is, of course, 
not unique to this situation. There are many difficult, close ques­
tions of law and fact in virtually every area of the law on which 
reasonable adjudicators can and do differ. It is, however, more 
problematic when we consider that we are discussing whether an 

183. INA§ 240A, 8 U.S.C. § 1229b (2006). 
184. INA§ 2408, 8 U.S.C. § 1229c (2006). 
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individual who is fully statutorily eligible for asylum on the basis of 
past persecution or a well-founded fear of future persecution 
should in fact be granted that benefit and when we take in to ac­
count the concrete and severe consequences discussed above of 
not being granted asylum. 

CONCLUSION 

Courts and commentators have not questioned the designation 
of asylum as a discretionary form of relief essentially since it was 
introduced as a form of relief from removal by the Refugee Act of 
1980. Despite this lack of controversy, however, there are signifi­
cant problems with this designation and its implementation. 
Problems with the interpretation of discretion in asylum claims­
including the movement and overlap of factors between statutory 
and discretionary, the full importation of severe past persecution 
and the danger of future persecution into the discretionary stand­
ard, the inconsistent definitions of discretion, and the fact that 
virtually anything can be considered as part of a discretionary de­
termination-combine to make the term discretion virtually 
meaningless. Even outside the asylum context, the concept of dis­
cretion suffers from problematic vagueness. Moreover, it is 
unnecessary to make asylum discretionary at all as adverse discre­
tionary factors are either already taken into account at some other 
juncture in the immigration process or could be more precisely 
imported into the determination of statutory eligibility for asylum. 
Finally, the fact that asylum is discretionary provides insufficient 
relief for those seeking protection from persecution on account of 
a protected ground. 

Asylum should therefore be mandatory like withholding of re­
moval and the other forms of fear-based relief from removal, and 
not discretionary. This would not negate the difference between 
asylum and withholding of removal because it would still be neces­
sary for those subject to one of the asylum-specific bars to 
demonstrate that they meet the higher standard of proof for with­
holding of removal. 185 It would, on the other hand, remove the 
problems with the designation of asylum as discretionary as dis­
cussed here. 

This is a change that is unlikely to occur as a broad-based man­
date from the Board of Immigration Appeals, the circuit courts, or 

185. The problem that this also may result in inadequate protection for genuine refu­
gees is beyond the scope of this Article. 
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even the Supreme Court, given the breadth and depth of the exist­
ing case law holding that asylum is discretionary. The most 
straightforward and secure way to make this change would be 
through legislation passed by Congress, perhaps as part of more 
comprehensive immigration reform. 186 Legislation is not, however, 
the only option. The Departments of Homeland Security and Jus­
tice could promulgate regulations directing their adjudicators to 
always exercise their discretion favorably to applicants who demon­
strate statutory eligibility for asylum, or even simply reinterpreting 
discretion in a more narrow, cabined respect. 

In the absence of legislative or regulatory change, individual ad­
judicators could weigh the likelihood of future persecution so 
heavily as to always, or virtually always, outweigh any negative fac­
tors present. If consistently coupled with a comprehensive 
explanation of the problems with interpreting discretion more 
freely, and undertaken by a sufficient number of adjudicators, such 
individual decisions might eventually motivate more systemic 
change, whether on a formal or a more informal basis. However, 
even if a radical policy change never occurs, awareness of and at­
tention to the problems articulated here by government 
adjudicators should result in the application of greater care in dis­
cretionary determinations in asylum claims, and thereby make a 
difference in the lives and safety of the individual human beings 
like Mr. Kouljinski, Celine, and Yusef who seek refuge through asy­
lum in the United States. 

186. This is relatively unlikely to occur given the current political climate. 


