








FaLL 2013] Ripples Against the Other Shore 95

Like immigration judges, Board members must make high-stakes de-
cisions while working under stressful circumstances. Controversy has
plagued the staffing of the BIA, beginning with Attorney General John
Ashcroft’s “streamlining” regulations in 2002.1°3 In addition to reforms
ostensibly designed to reduce the backlog such as making single member
decisions and affirmances without opinion the presumptive default, Ash-
croft also cut the size of the Board from twenty-three to eleven Mem-
bers.'”* The Board Members who were reassigned as a result of this purge
were among “the most ‘liberal’ members of the BIA, as measured by the
percentages of their rulings in favor of noncitizens” and their selection
cannot be explained by the traditional criteria previously announced by
Ashcroft.!”> As with the immigration judges, political and ideological affil-
iations were also improperly considered for a period of time during the
selection and interview process for BIA positions.!%¢

The fifteen Board members hear appeals of immigration judge deci-
sions from throughout the United States and its territories in removal,
bond, and asylum-only proceedings brought by both noncitizen respon-
dents and attorneys for the government from the Office of the Chief
Counsel, and appeals of family petitions denied by USCIS among other
matters.'”” Board members may hear and render decisions on appeals as
single members, in three member panels, or en banc.!°® Staff attorneys
assist Board members in their work.

The vast majority of decisions made by the Board are non-preceden-
tial; only between approximately thirty to forty decisions are designated as
precedential each calendar year. The Board makes its decision based on the
written record of the proceedings before the immigration judge, including
a written transcript of all hearings before that judge, and any briefs submit-

193. PuNN StaTi, Playing Politics, supra note 141, at 7-8.
194. Id.

195.  Stephen H. Legomsky, Deportation and the War on Independence, 91 CornNELL L. REv.
369, 376 (2006) (citing Peter J. Levinson, The Facade of Quasi-Judicial Independence in Immigration
Appellate Adjudications, 9 BENDER’s IMMIGR. BuLL. 1154, 1155-56, 1164 (2004)); see also Penn
State, Playing Politics, supra note 141, at 7-8.

196. DOJ, Pourricizen HIRING, supra note 141, at 69-124; PenN STATE, Playing Politics,
supra note 141.

197. 8 C.F.R. § 1003.1(b). Appeals of removal orders make up the vast majority of the
Board’s work. See id.

198. 8 C.F.R. §§ 1003.1(a)(3), (5); 8 C.F.R. §§ 1003.1(e)(4)—(6). Single Board Members
may affirm a decision without opinion or issue a brief order. 8 C.F.R. §§ 1003.1(e}{4)—(5). An
appeal will presumptively be heard by a single member unless certain specified conditions are met
to be referred to a three member panel. 8 C.F.R. § 1003.1(e)(6). En banc consideration occurs
only rarely and under exceptional circumstances. 8 C.F.R. § 1003.1(a)(5). The Attorney General
may also certify any immigration case pending before the Board to himself for decision. 8 C.F.R..
§ 1003.1¢h). Because of the very small number of cases actually so certified and the tiny percent-
age those cases make up of the Aworney General’s overall workload, the effects of possible
trauma exposure on the Attorney General will not be considered in this Article.
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ted to them by the parties or their representatives. It never hears testimony
on appeals of removal or bond orders and they rarely ever even hold oral
argument.'?® This means that the Board Members virtually never have in-
person contact with the noncitizen whose case they are deciding or even
his or her attorney or the attorney for the government assigned to the case.
It should be noted that, while this places Board members further away
from the traumatic experience on the continuum of trauma exposure dis-
cussed in Part I and may of course therefore affect the nature of their re-
sponse, it does not mean that Board members are not exposed to or
impacted by trauma.

Like immigration judges, Board members are affected by a high
caseload and inadequate resources. In fiscal year 2012, the BIA completed
36,396 cases.?°® Assuming an equal work load and no vacations or time
out of the office, this means that each of the fifteen regulatory Board
members would have to decide about nine cases every day, or more than
one case every hour.??! In the wake of Attorney General Ashcroft’s re-
forms, the Los Angeles Times reported that some Board members admit-
ted deciding up to fifty cases per day,?%? that is, spending less than ten
minutes per case. Despite the somewhat frightening speed of these deci-
sions, the high caseload and limited resources have led to a backlog of cases
before the BIA. At the end of fiscal year 2012, 24,824 cases remained
pending before the Board.?°3 Almost eight hundred of those cases were

filed with the Board in fiscal year 2010 or earlier, including some prior to
fiscal year 2008.204

Appeals to the federal courts skyrocketed in the wake of the stream-
lining reforms.2%> At least one study suggests that this is a result of increas-
ing dissatisfaction with the quality of the BIA’s decisions.?%¢ The Circuit
Courts of Appeal that have criticized particular immigration judges have

199. SterHEN H. LEGOMsKY & CRISTINA M. RODRIGUEZ, IMMIGRATION AND REFUGEE
Law anD Poricy 747 (5th ed. 2009).

200. EOIR, FY 2012 StaristicAL YB, supra note 137, at S1 fig.26.

201.  This calculation assumes a work year of two hundred sixty days (five days/week times

fifty-two weeks/year) and a workday of eight hours with no breaks.

202. Lecomsky & RobriGuiz, supra note 199, at 747 (citing Lisa Getter & Jonathan
Peterson, Speedier Rate of Deportation Rulings Assailed, L.A. Times, Jan. 5, 2003).

203. EOIR, FY 2012 StatistiCAL YB, supra note 137, at Y3 fig.34.
204. Id.

205.  See, eg., John R.B. Palmer, The Nature and Causes of the Immigration Surge in the Federal
Courts of Appeals: A Preliminary Analysis, 51 N.Y.L. Scri. L. Rev. 13 (2006-2007); Lenni B.
Benson, Making Paper Dolls: How Restrictions on Judicial Review and the Administrative Process In-
crease Immigration Cases in the Federal Courts, 51 N.Y.L. ScH. L. Riv. 37 (2006-2007).

206.  Seejohn R.B. Palmer, Stephen W. Yale-Loehr & Elizabeth Cronin, Why Are So Many
People Challenging Board of Immigration Appeals Decisions in Federal Court? An Empirical Analysis of
the Recent Surge in Petitions for Review, 20 Geo. ImmGr. LJ. 1, 5 (2005).
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also denounced the Board for failing to take the opportunity to correct the
[Js errors themselves.2%7

EOIR does not release statistics regarding the grounds for appeals
heard by the Board.2%® Nevertheless, it is safe for a number of reasons to
conclude that Board members are exposed to trauma through the cases
they hear. First, the BIA hears cases already adjudicated by IJs. Unless only
cases not involving trauma are appealed, which 1s improbable, this means
that if IJs are exposed to trauma Board members who review the record
created before the IJ will be exposed to that trauma as well. Second, both
the published and unpublished decisions issued by the Board include de-
scriptions or other indication of traumatic experiences of noncitizens. Out
of the thirty-eight precedential decisions issued by the Board in calendar
year 2012, nine had something to do with asylum, asylees or refugees; five
related to a crime that likely involved a traumatic experience; four in-
cluded the hardship of family separation, and one concerned a noncitizen
victim of crime.?%? At least nineteen, then, or half of the Board’s prece-
dential decisions issued in 2012, involved some kind of traumatic
experience.

2. Department of Homeland Security—USCIS Adjudlcatmg Officers
and Office of the Chief Counsel

United States Citizenship and Immigration Services, or USCIS, is a
sub-agency of the Department of Homeland Security and operates under
the authority and supervision of the Secretary of Homeland Security.
Among other tasks, USCIS adjudicating officers and attorneys in the Chief
Counsel’s Office make decisions on whether to grant various affirmative
applications for immigration benefits.2'® USCIS is similar to EOIR in sev-
eral respects. First, they are also a federal administrative agency. Second,
like immigration judges, USCIS officers and attorneys decide applications
for immigration status and, by extension, determine whether or not a
noncitizen applicant may remain in the United States legally.?'! In fact, IJs

207. See, e.g., LEGomsky & RODRIGUEZ, supra note 199, at 747—48.

208.  EOIR, FY 2012 StaTisticalL YB, supra note 137, at S1-W2. Numbers are provided
on the source of the appeal (DHS or IJ), the type of appeal (removal, motion, bond, etc.), the
nationality of the respondent, whether the respondent is represented before the BIA, and
whether the respondent is detained. Id.

209. U.S. Dep’r or Justick, VIRTUAL LAw LIBRARY: ATTORNEY GENERAL AND BIA
PrecepENT Drcisions 25-26, available at hetp://www justice.gov/eoir/vll/intdec/lib_in-
decitnet.html#dec.

210.  USCIS also fulfills other functions, but for purposes of this Article I will concentrate
on their adjudicatory function, as it is the most likely to result in trauma exposure.

211. Other DHS officials also perform adjudicatory functions affecting noncitizens, al-
though the context and outcome of their decisions are of a slightly different nature. For example,
Immigration and Customs Enforcement officials decide which noncitizens to detain, if and how
much bond to set, whether to reinstate removal orders, and who to place in removal proceed-
ings. See U.S. Dip’r oF HOMELAND SECURITY, IMMIGRATION AND CUSTOMS ENFORCEMENT,
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and USCIS officers make decisions on some of the very same categories of
claims; which agency that has jurisdiction in any particular case is typically
determined by whether or not the noncitizen applicant is in removal pro-
ceedings or other procedural factors.

Outside of these similarities, however, USCIS is structured and oper-
ates quite differently than EOIR, though the organization, staffing, and
work of USCIS is somewhat more difficult to describe accurately for a
number of reasons: its structure has more components and is more com-
plex; responsibilities and functions are frequently shifted and restructured
to try to achieve greater efficiency; and somewhat less information is pub-
lically available. These descriptions, then, are as current and accurate as
possible given the information obtainable. In any event, barring a large
scale re-organization, even if some details of USCIS’s internal organization
change, those relevant for this discussion are highly likely to remain the
same overall because USCIS’s major functions remain constant

USCIS conducts its operations through several different types of of-
fices located throughout the United States—service centers, the National
Benefits Center, local field offices, asylum offices, the National Records
Center, and application support centers.?'? There are four service centers
nationwide—in California, Texas, Nebraska, and Vermont?!3—that re-
view and adjudicate applications that are decided solely based on the
paperwork submitted. The Vermont Service Center (“VSC”) has a unit of
officers specifically trained to adjudicate applications filed by victims of

ENFORCEMENT AND REMOvVAL OPERATIONS, http://www.ice.gov/about/offices/enforce-
ment-removal-operations/ (last visited Nov. 15, 2013). Customs and Border Patrol officials de-
cide who to admit into the United States, who to allow to voluntarily return to his or her
country of origin, and who to order removed through expedited removal procedures. See U.S.
Dep’r oF HomELAND SECURITY, CUSTOMS AND BORDER PaTROL, AsouTt CBP, hup://
www.cbp.gov/xp/cgov/about/ (last visited Nov. 15, 2013). This Article will not discuss the
trauma exposure response of these other DHS officials explicitly, although to the extent these
officials are exposed to trauma, the effects are likely to be similar to those on USCIS officials.

212.  USCIS moves some applications from office to office depending on current workload
and shifts its operational structure frequently in an attempt to process its caseload more effi-
ciently. See, e.g., U.S. Dep’t oF HOMELAND SEcuURrITY, U.S. CITIZENSHIP AND IMMIGRATION
SErRvVICES, WORKLOAD TRANSFER FOR VArious Forms, http://www.uscis.gov/portal/site/
uscis/menuitem.5af9bb95919{35¢66{614176543f6d1a/ ?vgnextoid=405247ce85¢50410VgnV
CM100000082ca60aR CR D&vgnextchannel=¢7801c2c9be44210VgnVCM100000082ca60a
RCRD (last updated Aug. 8, 2013).

213.  These service centers were formerly known as the Eastern Adjudication Center (Ver-
mont), the Western Adjudication Center (California), and the Southern Regional Center
(Texas). The abbreviations in receipt numbers issued by these service centers still reflect their
former names; receipts issued in Vermont begin with initials EAC, in California WAC, and in
Texas SRC. Receipts issued in Nebraska begin with the initials LIN for Lincoln, the city in
Nebraska where the service center is located. See U.S. Dep’T oF HOMELAND SEcuURITY, U.S.
CiTizeNsHIP AND IMMIGRATION SERVICES, USCIS UppaTie: CAsE STATUS INQUIRIES WITtH
THE SERVICE CENTERS, http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919{35¢6
6f614176543f6d1a/?vgnextoid=c561767d005{2210VgnVCM100000082ca60aR CR D& vgnext
channel=8750aca797¢63110VgnVCM1000004718190aR CRD (last visited Nov. 15, 2013).
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violence and crime—specifically self-petitions under the Violence Against
Women Act, U visas, and T visas; all applications of these types filed from
anywhere in the country are handled by the VSC.

The National Benefits Center?'# receives and conducts preliminary
processing on applications that will ultimately require in-person inter-
views.?!> These include applications for adjustment of status to legal per-
manent residence, naturalization, and asylum. Once the National Benefits
Center has finished their preliminary review of the evidence, background
and security checks, and other preparatory steps, interviews are scheduled
at the local field office or asylum office closest to the applicant’s place of
residence and the applicant’s file is sent on to that office. There are a total
of eighty-five field offices in the United States and abroad.?'¢ Adjudication
officers, also known as immigration services officers or ISQOs, at these of-
fices handle all applications for immigration benefits where an in-person
interview is required or optionally scheduled with the exception of asylum
claims. The eight Asylum Offices throughout the country work on asylum
claims only; asylum officers located there conduct interviews and make
decisions on all affirmative applications for asylum.2'7 The USCIS Office
of the Chief Counsel, among other responsibilities, provides legal advice to
these other USCIS components on the applications they adjudicate.2'8

The National Records Center (NRC) and application support cen-
ters (ASC) do not directly adjudicate applications for immigration benefits.
The NRC manages storage of and requests for all A files, or the file that
DHS maintains on each noncitizen applicant for benefits. ASCs exist solely
to collect biometric information—fingerprints and photographs—from
noncitizens with pending applications in order to conduct background
checks on them.

Very little information is available about the background and charac-
teristics of USCIS officers generally. It is safe to say, however, that we are
taking about a large number of attorneys and those acting in quasi-attorney

214, The National Benefits Center is also known as the Missouri Service Center; receipt
notices issued by the National Benefits Center therefore begin with the initials MSC. The Na-
tional Benefits Center: What It Is and What It Does, Tre Beacon: THi OrriciaL BLoc oF USCIS
(June 5, 2012, 3:11 PM), htp://blog.uscis.gov/2012/06/national-benefits-center-what-it-is-
and.html (last visited Nov. 15, 2013).

215. Id.

216. USCIS Service and Office Locator, U.S. CITIZENSHIP AND IMMIGRATION SERVICES,
htps://egov.uscis.gov/crisgwi/go?action=offices.type& OfficeLocator.office_type=LO (last vis-
ited Nov. 24, 2013).

217. Id. An application is “affirmative” when it is filed by someone still in legal status or
out of legal status but has not yet come to the government’s active attention, that is, by anyone
who is not in removal proceedings. An application is “defensive” when it is filed by a noncitizen
applicant who is already in removal proceedings. See EOIR, FY 2012 SrarisTicaL YB, supra
note 137, at K2.

218. Office of the General Counsel, U.S. DeP’T oF HOMELAND SECURITY, http://www.dhs.
gov/oflice-general-counsel (last visited Nov. 24, 2013).
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capacities. Although there are only eight regional asylum offices, the num-
ber of asylum officers is still significant; from 1999 to 2005, 928 asylum
officers decided asylum claims in these eight offices.?'” While numbers of
adjudicating officers at the local field offices and in the VAWA Unit at the
Vermont Service Center are not available, given the amount of offices and
applications adjudicated each year, the count must be high.22° Given the
size of the group being discussed, then, it is even more important than
with immigration judges not to treat USCIS officers as a uniform group,
but instead to gather more information regarding their differing back-
grounds, personal and professional experiences, and personalities and indi-
vidual characteristics to better understand and manage their trauma
exposure.

Proceedings before USCIS do not look or function like a court. In
some cases, USCIS officers make decisions solely based on the paperwork
submitted in support of the application and never have personal contact
with the applicant himself. Where an interview is required or requested,
the applicant will be called in to the USCIS Field Office closest to their
residence and interviewed by a USCIS officer in a small office. The nonci-
tizen applicant, along with her attorney or other representative if she has
one and her translator if necessary, sit across a desk from the USCIS of-
ficer. There is no opposing counsel and no legal assistant or others present
in the office during the interview, as there would be in the immigration
courtroom. The USCIS officer controls the interview virtually com-
pletely, including by questioning the applicant herself.?2! Proceedings
before USCIS are conducted considerably less formally than proceedings
before the Immigration Court.

Because USCIS is primarily self-funded through the fees charged for
the applications it processes and is not subject to the congressional appro-
priations process, it is unlikely to be particularly negatively affected by se-
questration. The agency has actively worked to reduce its case processing
times, and, while some applications still take an extended period of time to
process,??? overall USCIS does not have the same caseload and backlog
problems as EOIR. USCIS is not without its particular institutional issues,

219. RAaMJI-NOGALES ET AL., supra note 140, at 18.

220.  See, e.g., Service-wide Receipts and Approvals for All Form Types (FY 2012), U.S. Ciri-
ZENSHIP AND IMMIGRATION SERVICES [hereinafter USCIS All Form Types Data FY 2012},
http://www.uscis.gov/sites/default/ files/USCIS/R esources/R eports%20and%20Studies/ Immi-
gration%20Forms%20Data/ All%20Form%20Types/all-form-types-performance-data_fy2012_
qtr4.pdf (last visited Nov. 24, 2013).

221.  In Immigration Court, the opposing counsel usually conducts the cross examination
of the noncitizen applicant and the immigration judge may interrupt with questions at any time;
however, the noncitizen’s attorney or other representative questions the applicant through direct
examination to elicit the facts underlying the application for immigration relief. See OCIJ,
PrACTICE MANUAL, supra note 137, at r.4.16.

222. See USCIS Processing Time Information, U.S. CrrzENSHIP AND IMMIGRATION SER-
VICES, https://egov.uscis.gov/cris/processTimesDisplayInit.do.
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however. Chief among them is an overemphasis on fraud.??> Among other
indications of this problem, USCIS is implementing a new performance
evaluation process for its immigration services officers that appears to in-
centivize finding fraud.224

Just like the other categories of government attorneys already ad-
dressed, in addition to the institutional issues confronting them, USCIS
officers are also exposed to trauma in the course of their work. For pur-
poses of this Article, I will focus on the several offices and categories of
officers discussed here that are most likely to experience trauma expo-
sure—specifically officers in the VAWA Unit at the Vermont Service
Center, asylum ofhicers, and adjudication officers at the local field offices
and the attorneys in the Chief Counsel’s Office who provide legal advice
to these officers. Officers in the VAWA Unit and Asylum Officers have a
docket that consists solely of noncitizen applicants who have suffered or
fear significant trauma. Both groups of officers adjudicate significant num-
bers of cases based directly on trauma. In fiscal year 2012, the Vermont
Service Center adjudicated 868 principal T visa applications for victims of
trafficking and 12,988 principal U visa applications for victims of crime,
and approved 3,346 self-petitions for victims of domestic violence.?25 This
is a total of at least 17,202 applications adjudicated by a single service
center directly involving traumatic experiences. Numbers of asylum appli-
cations approved and denied by the eight regional asylum offices are not
provided by USCIS, but 76,081 asylum applications were received by US-
CIS during this same fiscal year.22¢ Given the expedited system for hearing

223. See, e.g., Eleanor Pelta, Senator Grassley: The Puppetimaster?, AILA LeapersH® BLoG
(Jan. 9, 2012), http://ailaleadershipblog.org/2012/01/09/senator-grassley-the-puppetmaster/;
Effects of USCIS Adjudication Procedures and Policies on Fraud Detection by Immigration Services Of-
Sicers, U.S. Dep’t oF HOMELAND SECURITY OFFICE OF INSPECTOR GENERAL (Jan. 5, 2012),
http://www.oig.dhs.gov/assets/ Mgmt/OIG_12-24_Jan12.pdf [hereinafter DHS OIG, Fraup
DeTECTION].

224, Pelta, supra note 223; DHS OIG, Fraup DeTECTION, supra note 223, at 11 (“In FY
2011, 50% of an ISO’s overall performance rating was based on fraud detection and national
security identification.”).

225. Form 1-914 - Application for T Nonimmigrant Status and Form 1-918 - Petition for U
Nonimmigrant Status (FY 2002-2013), U.S. CrrizENsHIP AND IMMIGRATION SERVICES, http://
www.uscis.gov/USCIS/Resources/Reports%20and%20Studies/ Immigration%20Forms%20
Data/Victims/1914T-1918U-visastatistics-2013-Oct.pdf (last visited Nov. 15, 2013); USCIS Ali
Form Types Data FY 2012, supra note 220. The numbers of T and U visa applications adjudi-
cated used here are derived from adding the number of applications for principal applications that
were approved to the number of such applicants that were denied. 1 have included the numbers
of applications denied because, ac the very least, even denied applicants must have alleged a
traumatic experience in order to file the application. It is also very possible that these applicants
were denied for some reason other than having not actually experienced trauma—for exaniple,
because the applicant at some stage in the process refused to cooperate with the investigation or
prosecution of the crime or trafficking. Only approvals of self-petitions are provided because
numbers of denials were not included in the USCIS statistics.

226. USCIS All Form Types Data FY 2012, supra note 220.
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affirmative asylum applications, it is likely that a similar number of asylum
applications were adjudicated over this period of time.

Officers at the local field offices are also likely to be exposed to
noncitizens’ traumatic experiences in the course of their work. While all
applications adjudicated by these officers do not necessarily directly involve
trauma, some of them may. For example, these adjudications officers may
hear and decide applications to adjust status filed by noncitizens with ap-
proved self-petitions as victims of domestic violence, applications to adjust
status filed by juveniles who were abused, abandoned, or neglected by their
parents, and naturalization applications with requests for disability excep-
tions filed by refugees or asylees whose ability to learn English and United
States civics and government has been negatively impacted by PTSD.
Other noncitizen applicants interviewed at the local field offices are likely
to have faced one of the other traumatic experiences discussed in Part ILA,
at a minimum their migration to the United States and consequent loss of
their prior home.

III. TraumA ExPOSURE IMPACTS THE IMMIGRATION PROCESS

This section will explore how the trauma exposure explained in Part
I and laid out in Part II affects individual immigration adjudicators and
through them the immigration process as a whole. To aid in this process, it
considers the existing single study of immigration judges as well as studies
done on other judges and attorneys generally. Where possible, it will reach
conclusions that can be drawn from this research and where not, it will
point out additional research that would be helpful in better understanding
and therefore better managing trauma exposure response.

A.  The 2007 Lustig Study of Immigration Judges

The 2007 Lustig survey of stress and burnout in immigration judges
provides the most direct evidence of the impact of trauma exposure on any
of the categories of adjudicating government attorneys.??” That survey ad-
ministered two different scales measuring stress and burnout to ninety-six
immigration judges: the Secondary Traumatic Stress Scale (STSS) and the
Copenhagen Burnout Inventory (CBI).22% On the STSS, the responding
IJs demonstrated mild to modest symptoms of secondary traumatic stress
on the STSS on all three subscales, reporting intrusion, avoidance, and
arousal symptoms.?2® Female IJs reported statistically significant higher

227. Lustig et al., Narrative Responses, supra note 68.

228. Id. at 59. 212 IJs, all non-supervisory immigration judges at the time, were invited by
email to participate. Id. at 60. Ninety-six IJs completed the stress and bumout questionnaires,
and fifty-nine of those ninety-six respondents also provided narrative comments. Id. at 63.

229. Lustig et al., Burnout and Stress, supra note 110, at 27; Lustig et al., Narrative Responses,
supra note 68, at 59.
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levels of secondary traumatic stress than male I[Js.23° On the CBI, the IJs
overall demonstrated higher levels of burnout “than any other group of
professionals to whom the CBI had been administered, including prison
wardens and physicians in busy hospitals.”23!

In addition to these two scales, the survey allowed immigration
judges to provide narrative responses to the prompt: “Please let us know
anything else that would help explain the occupational challenges-faced by
immigration judges.”??2 Fifty-nine of the total ninety-six responding im-
migration judges provided such a narrative response.?3> Of those, twenty-
seven, or slightly less than half, specifically mentioned mental health and
well-being.2** A number of these responses focused on the emotionally
draining nature of the work as a result of the exposure to trauma it en-
tails.?*> For example, one immigration judge said:

As an Immigration Judge, I have to hear the worst of the worst
that has ever happened to any human being, particularly in asy-
lum cases. I have to listen to the trauma suffered by individuals.
I have to hear it on a daily basis. It’s emotionally draining and
painful to listen to such horrors day in and day out.23¢

A number of others echoed a similar theme regarding the horrific
nature of asylum seekers’ testimony and the difficultly in having to listen so
closely to the details of such inhumanity: “I have heard testimony about
torture that I never wanted to know about, and I wish I hadn’t heard.”237
Several immigration judges acknowledged the impact on their own mental
well-being: “I have a great deal of experience with depression and anxiety.
Aside from coping with that personally, [ have to deal with the depression,
anxiety, and emotional problems of the individuals who appear before

230.  Lustig et al., Burnout and Stress, supra note 110, at 27.
231, Id. at 22; Lustig et al., Narrative Responses, supra note 68, at 60.

232. Lustig et al., Narrative Responses, supra note 68, at 60. The authors do note that the fact
that the IJs were informed that one purpose of the survey was to advocate for them could have
affected their narrative responses. Id. at 81.

233. Id. at 63.
234. Id. at 73.

235. Id. at 74. Other themes from these responses on mental health and well-being include
feeling a responsibility for the lives and well-being of the asylum seekers appearing in front of
them, dissatisfaction with the job and work environment, and infringement on the judges’ per-
sonal lives. Id. at 73-76. The judges themselves recognized the difficulty of separating out the
impact of trauma exposure from these and other aspects of their work. Id. at 74 (“I have been
here for five years so it is difficult to make distinctions between the nature of the cases 1 hear as
they may relate to psychological and emotional challenges versus the nature of my work environ-
ment and the challenges that stem from a prison environment.”).

236. Ild. at 74.
237. Id. at 74-75.
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me.”’238 At least one immigration judge specifically recognized the impact
on his or her worldview of this trauma exposure: “I have lost most of my
faith in humankind, and I fear deeply for the future.”23® Another noted
the effect when cases are remanded by the BIA or Circuit Courts: “[W]e
are ‘re-traumatized’ by having to hear the same cases again.”240 Several
mentioned the lack of institutional support, or their need to rely on sup-
port from outside the agency, in dealing with this exposure to trauma.?4!
Importantly, narrative responses labeled with this metacode were signifi-
cantly associated with scores on both the stress and burnout scales previ-
ously discussed.?*? This result reinforces the reality of the impact of trauma
exposure on immigration judges, and the importance of addressing it both
for the immigration judges themselves and for the immigration system as a
whole.

Some of the responses of the immigration judges that were coded in
to other categories reveal additional, deep-seated trauma exposure re-
sponse. The responding immigration judges, and possibly even the authors
of the study, did not recognize (or at least explicitly acknowledge, in the
case of the authors) the connection of trauma exposure to these responses,
but the content of the comments can be directly traced to the symptoms of
trauma exposure previously discussed. One telling example is the existence
of a category for responses referencing noncitizen fraud during removal
proceedings.?4* Fraud seems to be used here, and in general in discussions
of the immigration laws and procedure in the United States, to mean com-
pletely and intentionally made up, with no basis whatsoever in fact. In
reality, truth and falsehood are much more complicated concepts for many
reasons—among them, an applicant may omit or exaggerate or alter a por-
tion of his or her story without rendering the whole story false; differences
in perception may cause two different observers to experience and there-
fore describe the very same event differently but still truthfully; and issues
with memory will affect the way an experience is remembered and retold.
This oversimplification of the concept of fraud is one indication that some-
thing is going on beyond an actual widespread prevalence of completely
false claims for immigration benefits.

Many of the symptoms of trauma exposure response may cause im-
migration judges (and other adjudicators) to overestimate the number of

238.  Id. at 66. This comment was discussed in the article under the sub-theme of mentally
ill respondents, but because of the content, the comment presumably also would have been
coded in the mental health and well-being category.

239. Id. at 75.

240. Id. at 70. This comment was discussed in the article under the sub-theme of other
government agencies, but because of the content, the comment presumably also would have
been coded in the mental health and well-being category.

241. Id. at 73-76.

242. Id. at 64, 78.

243. Id. at 76-77.
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fraudulent claims they see.?4# I[rritability, anger, loss of trust, and pessimism
about people are all factors that might cause an immigration judge to dis-
believe a truthful applicant. Anxiety, intrusive thoughts, difficulty concen-
trating, and trauma-related physical complaints may result in an
immigration judge being inadvertently less attentive than he or she would
otherwise be and therefore misunderstanding or failing to fully inquire in
to the details that would reveal a genuine claim.?4>

Other responses also indicate symptoms of trauma exposure response.
Anger and irritability were evident in a number of responses. For example,
one IJ wrote: “The dynamics in the courtroom do get quite intense on
occasion, and we need to be able to adjourn, take a breather and get per-
spective. Our calendars don’t allow that and we judges have to grovel like
mangy street dogs to get exemptions from unrealistic completions goals
and general workload expectations.”24¢ Many comments showing irritabil-
ity were focused on the perceived incompetence of attorneys on both sides
and other personnel in the courtroom.?*” For example, one IJ voiced frus-
tration at “walking into the courtroom and seeing very difficult and
SLOW attorneys on both sides and knowing the day is shot at the first
case.”?%8 Hyper-arousal,?*? including overreaction to more minor annoy-
ances, also appeared in IJ comments: “I get cranky when attorneys argue
with me about the clock or send in letters to try and have the clock
changed.”?250 Finally, isolation and powerlessness were featured in multiple
responses, including compellingly in a comment depicting “as a frame of

244.  Other possible explanations that may contribute to this overestimation have been of-
fered. See, e.g., id. at 80. (“Jaffe refers to a psychological term, the ‘availability heuristic,” which
postulates that exposure to an event (in this case, a fraudulent asylum claim) can lead to an over-
estimation of the event’s frequency. According to this principle, Ifs’ comments about fraud
might be based on an overestimation of its occurrence, an estimation which could also affect
their rulings.”).

245. This is not intended to say that there is no fraud in the immigration process. However,
it is impossible without additional extensive investigation into a very large number of cases to
even begin to assess which cases are fraudulent and the prevalence of those fraudulent cases
within the total number of immigration cases. I believe that, due to the discussed impact of the
trauma exposure response along with other systemic incentives and distortions, the incidence of
intentional fraud in the immigration process is not nearly as great as these immigration judges’
comments (and other accounts) would indicate.

246. Lustig et al., Narrative Responses, supra note 68, at 65. (“What traumatizes me is . . . the
drip-drip-drip of Chinese water torture that I hear in my head (i.e. in my mind, hearing my boss
saying: ‘more completions, more completions, bring that calendar in, you are set out too far, you
have too many reserved decisions, why has that motion been pending so long, too many cases off
calendar.’)"”).

247. Id. at 68 (“Private attorneys are seldom sanctioned for even the most outrageous of
behavior while IJs are subject to intense and often one-sided scrutiny and taken to task for
demanding from attorneys that which would be expected in a non-immigration court.”).

248. Id. at 67.
249. Id. at 66 (“There is not enough time to think.”).
250. Id. at 69.
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reference” for an IJ’s situation “the character in a cartoon who is seen
sitting alone on a very small island while surrounded by endless ocean.”25!

By identifying these otherwise coded narrative responses as related to
trauma exposure, I do not mean to minimize the immigration judges’
complaints or suggest that they are not well-founded. As should be clear
from this discussion and the previous discussion in this section of the IJs
role and constraints, these are very real systemic issues.?52 As the study itself
points out, “it is not surprising to hear of instances of judicial intemper-
ance or a lack of uniformity in how cases are handled, given the stress
under which IJs are working.”?3 I do mean to say, however, that an IJ
whose trauma exposure response is better managed would have the capa-
bility to respond differently, and hopefully more productively, in terms of
both individual impact and small- and large-scale organizational reform.

No comparable study has been done of USCIS adjudicating officers
and attorneys, or of BIA members. Further research regarding the effects
of trauma exposure in these groups, and comparing and contrasting among
the groups, would be tremendously valuable in a discussion of how to
better manage the evident trauma exposure response. However, there are
sufficient commonalities among the groups to conclude that the impact of
trauma exposure is likely to be similar.

Many USCIS officers are similarly situated to immigration judges in
that they must read, listen to, and sometimes elicit testimony regarding
noncitizens’ traumatic experiences and then decide whether or not those
noncitizens will be granted some status authorizing them to stay legally in
the United States. As a result of these similarities in role, the impact of
trauma exposure on USCIS adjudicating officers can likely be analogized
to the impact on immigration judges previously discussed. Anecdotal evi-

251. Id. ac 70.

252, The first article on the Lustig study suggests that these systemic factors actually have a
greater impact on IJs than trauma exposure:

[JJudges reported suffering from burnout symptoms more than from trauma-in-
duced stress. Consistent with the overall finding of greater burnout compared to
stress is that, on the CBI subscales, burnout specifically related to clients is actually
lower than personal burnout or work-related burnout. These findings suggest that
judges are burned out not so much as a result of the asylum seekers whose stories
they hear, as we had postulated would be the case, but because of other job-related
stresses that were not specifically inquired about in this study.

Lustig et al., Burnout and Stress, supra note 110, at 28. While this is an important finding worthy
of further investigation, given the evidence of trauma exposure throughout the IJs narrative
responses discussed here, an alternative explanation is that the IJs themselves do not fully appreci-
ate or recognize the impact trauma has on them. Even if trauma is somewhat less significant than
burnout driven by other stressors, however, that does not mean that it is unimportant.

253. Lustig et al., Narrative Responses, supra note 68, at 58.
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dence of the effect of trauma exposure in USCIS adjudicating officers sug-
gests that this comparison is apt.2>4

Other USCIS adjudicating officers such as those in the Vermont Ser-
vice Center who adjudicate domestic violence related petitions, attorneys
in USCIS’s Office of the Chief Counsel and Board Members perform
essentially the same adjudicatory functions but do not have or rarely have
direct contact with noncitizens because they make decisions based solely
on review of paperwork. This does not mean, however, that these attor-
neys are not impacted by the trauma that they are exposed to. While prox-
imity to the traumatic experience may affect the strength and significance
of symptoms of an individual’s trauma exposure response, other factors are
also relevant. Structural issues such as high caseloads appear to exacerbate
trauma exposure response. In addition, many of these attorneys have also
been exposed to other traumatic experiences and lack of structural support
in their workplaces—for example, the streamlining reforms and political
considerations in hiring and firing for the Board of Immigration Appeals.
These structural issues and other sources of trauma along with other case-
by-case factors may, at least for some individuals, combine to create a more
significant trauma exposure response than might otherwise be expected.
With some attention to the greater distance that they are removed from the
direct experience of trauma, then, trauma exposure responses of these at-
torneys can also be analogized to that of immigration judges.

B. The Jaffe and Other Studies of Judges Generally

The impact of trauma exposure on adjudicators and attorneys in dif-
ferent subject matter areas also provide some additional insight into possi-
ble considerations in the immigration context. Earlier studies of judges
confirm and add details to Lustig’s survey of immigration judges. In one of
the most significant of these studies, Dr. Peter G. Jaffe and colleagues con-
ducted a survey of 105 total judges attending one of four workshops and
representing “a cross-section of urban and rural centers across the United
States, different levels of court, and a range of criminal, civil, and special-
ized courts.”2%> Overall, 63 percent of the judges surveyed reported one or
more symptoms of trauma exposure.?>®¢ The most commonly reported
symptoms, short and long term, were sleep disturbances, intolerance of
others, physical complaints, depression, and a sense of isolation.257 Other
relevant symptoms described included anxiety, sadness, feelings of helpless-
ness, feelings of hopelessness, fatigue, anger, irritability, frustration, cyni-

254. See, e.g., WeLL-FOUuNDED FEAR (POV: Documentaries with a Point of View 2000).

255. Jaffe et al., supra note 36, at 3—4; see also Levin, Secondary Trauma, supra note 37, at 106
(discussing the Jaffe et al. study).

256.  Jaffe et al,, supra note 36, at 4. The judges in this study were asked open-ended ques-
tions; they were not given a scale or other list of symptoms to endorse or deny. Id. at 7.

257. Id. ac 4.



108 Michigan Journal of Race & Law [VoL. 19:53

cism, fear, difficulty concentrating, hypervigilance, “guilt” flashbacks,
nightmares, cognitive flooding, hypersensitivity, and feeling over-
whelmed.?5® Female judges and judges who had been on the bench for
more than six years were more likely to report at least one symptom and to
report greater numbers of symptoms.25?

The percentage of judges in the Jaffe study suffering from trauma
exposure is significant, particularly because not all judges surveyed were
part of specialty courts with “a steady diet of highly emotional cases” like
the immigration courts and USCIS.260 As the article on the study itself
points out, further study focused on additional possible contributing fac-
tors such as the nature and workload of the court and particular steps al-
ready taken to combat trauma exposure would be helpful in explaining and
therefore managing adjudicators’ trauma response in the immigration pro-
cess.26! Additional exploration of the different rates of trauma exposure
response reported based on gender and experience will also be impor-
tant.252 In particular with regard to the gender differential, which was also
evident in the Lustig study, “the extent to which this is a real difference
versus one in reporting [or awareness] needs to be addressed.”2¢>

The study’s focus on self-reported symptoms2¢4 is helpful in that it
allows some conclusions to be drawn about how the adjudicative process in
the immigration system might be affected by judges’ and other adjudica-
tors’ trauma exposure. In addition to the possible overestimation of fraud
in the system discussed earlier, trauma exposure response may have multi-
ple other negative affects on immigration proceedings. An immigration

258.  Id. at 4-5. The article describing the study also grouped the symproms as follows:
“The surveyed judges indicated a wide range of symptoms that they identified as stemming from
their work, including cognitive (e.g., lack of concentration), emotional (e.g., anger, anxiety),
physiological (e.g., fatigue, loss of appetite), PTSD (e.g., flashbacks), spiritual (e.g., losing faith in
God or humanity), and interpersonal (e.g., lack of empathy, sense of isolation from others)
symptoms.” Id. at 5.

259. Id. at 4.
260. Id. at 3.
261. Id. at 7. The authors suggest that judges in specialty courts experience lower levels of

trauma exposure response, but this hypothesis has not been tested. Id. While the Lustig study of
immigration judges tends to cast some doubt on this conclusion, it is possible that non-special-
ized adjudicators hearing immigration cases would demonstrate greater trauma exposure re-
sponse than the specialized immigration judges and/or that other characteristics of the
immugration courts worsen trauma exposure response. See Lustig et al., Burnout and Stress, supra
note 110; Lustig et al., Narrative Responses, supra note 68; ¢f. Lawrence Baum, Judicial Specializa-
tion and the Adjudication of Immigration Cases, 59 Duke L.]. 1501, 1503 (2010) (“{T]he impact of
judicial specialization is complex and contingent on other conditions. Specialization potentially
has major consequences for legal decisionmaking, but these consequences are not uniform and
straightforward.”).

262.  The article also suggests briefly that age may also be a relevant factor and should be
further explored. Jaffe et al., supra note 36, at 3, 6.

263. Id. at 8.
264. Id. at 4.
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adjudicator experiencing intolerance of others, anger, irritability, frustra-
tion, hypersensitivity, and feeling overwhelmed will likely conduct pro-
ceedings with less patience and less empathy than one who is not.
Cynicism, particularly combined with feelings of helplessness and hope-
lessness, may result in particular intolerance towards noncitizens and their
attorneys. These symptoms will also likely result in a much higher number
of denials than an immigration adjudicator whose worldview has not been
so affected would issue. Difficulty concentrating, sleep disturbances, fa-
tigue, and other physical complaints may result in an immigration adjudi-
cator who is unable to pay sufficient attention to the details of the facts or
law in cases before them. Unmanaged depression and anxiety have also
been shown to negatively affect performance in the workplace.

The fact that the research was designed around open-ended ques-
tions, however, does present some limitations as it relies on the ability of
the participants to identify the effects of trauma exposure on themselves.265
In fact, a workshop conducted by one of the studies’ authors demonstrated
that many judges may lack this amount of personal insight into their
trauma exposure response: “[Individual judges greatly underestimated the
impact of their stress and work on their personal functioning, compared
with the stresses and changes noticed by their spouses.”2%¢ Other partici-
pants in the study “noted that they had not been aware of the profound
impact of their work until after they changed assignments and were able to
gain more perspective.”267 Further research on this phenomenon could be
particularly fruitful, as it might help to convince those more skeptical
members of the legal profession of the very real effects of trauma
exposure.?68

C. Studies of Attorneys

Dr. Andrew Levin’s 2003 survey, while focused on attorneys and not
on adjudicators, also provides at least two valuable points and highlights
important areas for additional exploration and study.?¢® Dr. Levin surveyed
three groups of helping professionals likely to be exposed to the traumatic
experiences of their clients through their work—attorneys “from agencies
specializing in domestic violence and family law as well as legal aid crimi-
nal services,” mental health providers from community agencies who pro-
vide mental health treatment, and social service workers from community

265. Id. at 7 (“For example, if an individual does not make the connection between work-
related stressors and interpersonal difficulties, then he or she will not provide that as an example
of a VT symptom. However, that same individual might recognize the link if ‘interpersonal
difficulties’ were listed as one of several possible VT symptoms.”).

266. Id. at 8.
267. Id.
268. Id. ("Research that includes other key informants in the data collection process will

help disentangle this issue.”).
269. Levin & Greisbert, Vicarious Trauma, supra note 18, at 249-50.
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agencies who provide “concrete and case management services to the
mentally ill.”27¢ The three groups displayed similar characteristics in many
important respects—age, experience, gender (predominantly female), his-
tory of childhood trauma, and history of prior mental health treatment.?”
First, the survey results demonstrated that the attorneys experienced more
symptoms of secondary trauma than either the mental health providers or
social service workers and scored consistently higher on each of the sub-
scales of secondary trauma surveyed. In terms of the symptoms demon-
strated, this means that “the attorneys demonstrated higher levels of
intrusive recollection of trauma material, avoidance of reminders of the
material and diminished pleasure and interest in activities, and difficulties
with sleep, irritability, and concentration.”?72 Second, Dr. Levin’s results
showed that increased caseloads were correlated with greater levels of
trauma exposure response for the helping professional.?73

Dr. Levin’s finding that attorneys experience greater rates and symp-
toms of secondary traumatic stress than either of his two control groups is
obviously of great significance and points to the particular importance of
addressing trauma exposure response in any group of attorneys. In addition
to further research to connect these conclusions to immigration attorneys
generally and adjudicators specifically, additional study and exploration of
the causes behind a greater trauma exposure response in attorneys would
be helpful. The attorneys surveyed in Dr. Levin’s study had higher
caseloads of trauma survivors than the non-attorneys, suggesting that this
might be one possible explanation.?’# His survey was only a preliminary
one, however, and did not reach this question of causation or explore pos-
sible alternative explanations.??>

CONCLUSION

The impact of trauma exposure on the immigration system and pro-
cess through its effect on immigration adjudicators is clearly significant and
pervasive. It impedes our ability to have a fair and just immigration system

270. Id. at 249.

271 Id. at 250. The groups of attorneys displayed a higher rate of adult trauma, but adult
trauma was found in the study not to be predictive of higher levels of secondary traumatic stress
or burnout. Id. at 250.

272. Id. at 250-51.

273. Id.
274. Id. at 252.
275.  1d. (“As to the origin of the increased secondary trauma and burnout responses among

the attorneys, higher case loads alone may explain the difference. The preliminary nature of our
study requires a follow-up to indicate if other factors play a role in the difference. Attorneys
responding at the ‘Think Tank’ felt that in addition to their high case loads the lack of svstematic
education regarding the effects of trauma on their clients and themselves and the paucity of
forums for regular ventilation were significant contributors to development of secondary trauma
and burnout.”).
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and causes harm to all participants—the adjudicators and other govern-
ment officials, the noncitizens, and their attorneys. The culture of logic
and resistance to considering the emotional dimension of lawyering in our
legal system generally, however, must be overcome in order to acknowl-
edge this issue and begin to address it. I hope that this Article has contrib-
uted to normalizing the discussion of this emotional dimension and moves
us a step forward towards considering how to reform the immigration sys-
tem and process to better manage the impact of trauma exposure.



