








78 Loyola Consumer Law Review Vol. 27:1

the Vessel Sanitation Program (VSP) must report the number of
gastrointestinal illness (GI) cases to the CDC.*** The number of GI
illness cases is calculated from the time the ship leaves a foreign port
until it reaches a United States port.** According to the CDC, so far
in 2014, eight ships met the reporting requirement of GI illness
outbreaks.”*® On January 31, 2014, CDC confirmed the GI illness that
infected over 600 passengers and crewmembers on board the Royal
Caribbean’s Explorer of the Sea was in fact caused by the
~norovirus.*’ This norovirus outbreak was the largest reported
outbreak in over twenty years.”*® Even more alarming is that despite
all efforts to ensure that cruise ships are safe and free from infection
and contamination, passengers themselves could be coming aboard a
ship infected with viruses and spread them to other passengers.”* The
CDC’s Vessel Sanitation Program’s Green Sheet Report determined
that out of 152 cruise ships that were inspected, only nine ships were
found to be unsatisfactory.*® Infected cast and crewmembers, coupled

http://www.cdc.gov/hai/pdfs/norovirus/229110-ANoroCaseFactSheet508.pdf  (last
visited May 21, 2014).

% Outbreak Updates for International Cruise Ships, Vessel Sanitation
Program, CDC.Gov, http://www.cdc.gov/nceh/vsp/surv/gilist.htm#2014  (last
updated Apr. 10, 2014). The VSP of the CDC helps the cruise lines to “prevent and
control the introduction, transmission, and spread of gastrointestinal (GI) illnesses
on cruise ships. VSP operates under the authority of the Public Health Service Act
(42 US.C. Section 264 Quarantine and Inspection Regulations to Control
Communicable Diseases).” Vessel Sanitation, CDC.Gov,
http://www.cdc.gov/nceh/vsp/ (last updated Apr. 16, 2014).

5 Outbreak Updates for International Cruise Ships, supra note 244. A
separate report is necessary when the GI illness cases account for more than two
percent of the total number of people onboard the ship.

246 1d. In 2013, the CDC reported nine ship outbreaks of GI illnesses.

247 Media Advisory, CDC.Gov (Jan. 31, 2014),
http://www.cdc.gov/media/releases/2014/a0130-norovirus.html.
248
Id.
24 Poor Hygiéne Possible Cause of Gastro Issues Aboard Ships,
ROAD&TRAVEL MAG.,,

http://www.roadandtravel.com/health/cruisingwithconfidence.htm (last visited May
20, 2014); see Norovirus on Cruise Ships, supra note 242,

2% These inspections occurred between June 10, 2012 and May 8, 2014. Green
Sheet Report, CDC.Gov,
http://wwwn.cdc.gov/InspectionQueryTool/InspectionGreenSheetRpt.aspx (last
visited May 20, 2014). The VSP inspections on the cruise ships primarily focus on
the medical facilities, food preparation, water reserve, filtration of the pools,
ventilation systems, crew member hygiene, and the overall cleanliness of the cruise
ship. Health on the High Seas, infra note 269.
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with environmental contamination, may be the reason for continuous
outbreaks on the same ship.25 ! If safeguards are currently in place to
ensure that an outbreak does not happen, how do cruise lines
guarantee that viruses and bacteria that lie dormant prior to an
outbreak do not cause outbreaks in the future?

While passengers suffering from GI illnesses such as a
norovirus outbreak may be displeased with their vacation, current
maritime law offers little remedy for their exposure.”>* This is also
due to signing the initial cruise contract and waiving their right to sue
the cruise line even before stepping foot onto the ship.”> As stated
_ previously, within the contract, the cruise line has effectively removed
itself from all liability unless the aggrieved passenger can show that
the cruise line was negligent by not taking the necessary
precautions.”* According to the Kermarec ruling,”® a cruise ship
owner has a duty to provide a reasonable level of care to its
passengers.”>® For instance, in order to meet the requirements of
negligence, the passenger must show that the cruise line did or did not
do something that led to a GI illness outbreak.””’ Only if the GI illness

Y Norovirus on Cruise Ships, supra note 242. The repeated outbreaks are due
to the norovirus’s resistance to a lot of disinfectants used. /d.

22 The CLIA’s passenger bill of rights, which will be discussed in more detail
later, does not specifically cover incidents involving norovirus. Therefore leaving
passenger’s remedies in the hands of the cruise line to decide how to reimburse sick
passengers. Christopher Elliott, Norovirus Outbreaks Make Both Cruise Lines and
Passengers Leery, WASHINGTONPOST.COM (Feb. 13, 2014),
http://www.washingtonpost.com/lifestyle/travel/norovirus-outbreaks-make-both-
cruise-lines-and-passengers-leery/2014/02/13/cabf3000-9340-11¢3-b46a-
5a3d0d2130da_story.html. See generally supra notes 150-57.

253 See generally supra notes 150-57,

24 See Greenberg, infra note 257; see also SCHOENBAUM, supra note 154, at
137-39.

%% Kermarec v. Compagnie, 358 U.S. 625, 632 (1959) (holding that the ship
owner owed all persons lawfully on board the vessel “the duty of exercising
reasonable care under the circumstances of each case.”). See also Tilson v. Odyssey
Cruises, 2011 WL 309660 (D. Mass. 2011); Harnesk v. Carnival Cruise Lines 1991
WL 329584 (S.D. Fla. 1991) (holding that the cruise line also owes a "duty to
exercise reasonable care under the circumstances"). :

2% Mukherji, supra note 243. Kermarec governs in federal maritime and
admiralty law cases involving negligence. SCHOENBAUM, supra note 154, at 121;
see, e.g., Dubner’s Contract, supra note 216.

57 peter Greenberg, Worried About Norovirus? Know Your Legal Rights for
Cruise Travel! PERTERGREENBERG.COM (Feb. 5, 2014, 9:34 AM),
http://petergreenberg.com/2014/02/05/worried-norovirus-know-legal-rights-cruise-
travel/. For instance, if the cruise line operated under a below standard hygiene
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outbreak occurred at the fault of the cruise line may a passenger have
a right to sue for damages. 2% In the event a passenger is able to prove
the cruise line was negligent, their damages may be limited to the
recovery of medical expenses incurred.” If a passenger was fortunate
enough not to be infected with the outbreak, they too waived their
right to sue for expenses 1ncurred due to early docking when they
signed the initial.cruise contract.’

B. What Type of Medical Care is Provided On Board Cruise Ships—
Are Passengers Safe?

‘The cruise line industry states “health and safety of cruise
passengers are its highest priorities.”?®' The problem, however, is that
cruise ships which sail from United States ports are usually exempt
from most United States labor standards, environmental regulations,
security requirements, and medical safeguards that its American
passengers are accustom to—due to the ship’s flag of convenience.?*
The practice of medicine in the United States is one of the most
regulated professions and one failed assumption that an American
may make prior to boarding a ship is the care they will receive on the
high seas is akin to the care they receive in their hometown.”®® This

protocol, such as not disinfecting the restrooms or mishandling food or water. Other
examples in which a cruise line could be liable for a GI illness outbreak is when the
cruise line fails to respond to the outbreak, such as not properly cleaning the ship or
not quarantining the infected passengers. Mukherji, supra note 243. Negligence can
be classified as conduct that fails to protect persons from unreasonable risks of
harm. SCHOENBAUM, supra note 154, at 123.

28 Greenberg, supra note 257.

259 g

260 Examples include hotel, flight, and food expenses. /d. However, some cruise
lines give concessions to alleviate outraged customers, such as reimbursement of
changing flights, lodging expenses until scheduled flight, or a percentage off a
future cruise with the cruise line. /d.

28! Jim Walker, The Cruise G.I. Blues: Why We Don’t Handle Gastrointestinal
Virus Cases, CRUISELAWNEWS.COM (May 15, 2013),
http://www.cruiselawnews.com/tags/fda/.

22 Cryise Ship Medical Care Spotty, supra note 235. The cruise lines do not
pay United States taxes on their $12 billion industry, and in most cases, the United
States lacks jurisdiction over the cruise lines due to the ship’s flag state and non-
United States citizen employees. See also id.; see supra note 13,

28 The United States medical profession is above standard due to the strict
regulations and safeguards demanded by various agencies, such as the United States
Department of Health and Human Services, American Medical Association,
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assumption is incorrect considering that in the United States, on shore
physicians are licensed, regulated by their hospital employer as well
as by state licensing boards.?** In addition, it is easy to transport an on
shore ill individual to a sophisticated medical facility nearby;
however, on board medical transportation will not be as timely or
inexpensive.”®® Not to mention the nearest medical facility while on
board may be located on shore in a foreign country with sub-par
medical standards compared to the United States.?® Another
distinguishable difference between passengers’ hometown doctors and
physicians on a cruise is when medical malpractice occurs on shore,
the United States will have personal jurisdiction over the doctor. This
simply is not the case for on board gh_ysicians since cruise lines are
infamous for hiring foreign doctors. 7 As will be shown later, the
aggrieved victim is essentially left without any recourse, due to the
fact that both the ship and its on board physician are able to escape the
reach of United States courts.

Many aspects of vessel safety, crewmember competency, and
emergency drills must comply with Coast Guard regulations and the
Internal Convention for the Safety of Life at Sea (SOLAS); however,
medical care and services are not covered.”®® While most passengers
know that cruise ships originate from different countries and travel
around the world, they may fail to realize there is no universally
uniformed medical standard used to determine minimum credentials
for physicians or medical equipment used on board the ship.?®® Other
things that factor into on board medical facilities include: the size of

licensing boards and other regulating organizations. Consumer Reports: Ocean
Liners’ Medical Care May Not Be Shipshape, CNN.coM (May 13, 1999),
http://www.cnn.com/TRAVEL/NEWS/9905/13/cruise.health/index.html. Cruise
Ship Medical Care Spotty, supra note 235.

264 14 While on board physicians only have to meet the medical training
requirement of their ship’s flag state.

65 14

266 17

27 Id. See, e.g., Taylor v. Gutierrez, 129 So. 3d 415 (Fla. Dist. Ct. App. 2013).

28 US  Coast Guard Cruise Ship Consumer Fact Sheet,
CONSUMERAFFAIRS.COM, '
http://www.consumeraffairs.com/travel/cruise_factsheet.html (last visited May 14,
2014); see also SOLAS, supra note 37.

29 Health On the High Seas: Medical Care on Cruise Ships,
ALLEGIANCEHEALTH.ORG, http://www.allegiancehealth.org/wellness/article/14608
(last visited May 21, 2014) [hereafter Health on High Seas].
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the ship, the length of the cruise, the origin of crewmembers, and
medical equipment.2’°

Although there is not an official agency that controls on board
medical practice, cruise lines are encouraged to follow published
consensus-based guidelines.””’ In November 2009, the Cruise Lines
International ~ Association (CLIA) voluntarily adopted the
recommended standards provided by the American College of
Emergency Physicians (ACEP); then later adopted the revised
standards in November 2013.2"2 With regard to medical staff on board
cruise ships, the guidelines recommend that the cruise ship employ
doctors and nurses that “hold current full registration and valid
licensure;” have “three years of post-graduate-post registration
experience in general or emergency medicine OR board certification
in: Emergency Medicine or Family Medicine or Internal Medicine.”?”®
The medical staff should be fluent in the common language used on
the ship, have training in Emergency Cardiovascular Care, and
doctors should have skills in “minor surgical, orthopedic and
procedural skills including suturing, and fracture/dislocation
management.”*’* The targeted purpose of the on board medical staff is
to offer “reasonable” emergency medical care.?’” In essence, this
“reasonable” emergency care means to stabilize the sick or injured
passenger until on shore treatment is possible.’’® The ACEP
recommends that the cruise ships be equipped with oxygen, cardiac
defibrillators, external pacemakers, EKGs, x-ray machines, stretchers,

20 14

271 Slaten, supra note 239.

22 Health on the High Seas, supra note 269; Medical Facilities, CLIA,
http://www.cruising.org/regulatory/policies/medical-facilities (last visited June 20,
2014).

7 In addition, it is recommended that the on board medical staff be certified in
advanced life support and have at least one doctor certified in emergency medicine
or pediatric schooling (if the ship is carrying children under the age of twelve). The
guidelines listed for the purposes of this article are not a complete list of the
guidelines provided by the ACEP. Health Care Guidelines for Cruise Ship Medical
Facilities, ACEP.ORG, http://www.acep.org/content.aspx?id=29980 (last updated
Feb. 2013). ACEP was founded in 1968 and is the leading advocate for emergency
doctors -and their patients. About ACEP, ACEP.ORG,
http://www.acep.org/aboutus/about/ (last visited June 24, 2014).

2 Health Care Guidelines Jor Cruise Ship Medical Facilities, supra note 273.

275 Health on the High Seas, supra note 269.

276 j/ d
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wheelchairs, immobilization equipment, sutures, medications, and
bandages.””’

C. Who Pays For the Medical Care—Are Passengers Covered in the
' Event of lliness?

It is suggested that passengers check with their health
insurance provider before deciding to cruise since the majority of
health plans do not cover medical services provided on board cruise
ships.”’® As a result, ill passengers are left paying their medical
expenses out of pocket.?”” The medical bills have generally been
known to range into the hundreds to thousands of dollars; itemized
and charged for each individual service rendered to the passenger.?*
For example, if an ill passenger needs to be transported by air
ambulance—costing between $50,000 and $100,000.®' This payment
must be rendered in advance if the patient’s insurance does not cover
emergency evacuation services.”® Consumer Reports recommend
potential passengers purchase travel health insurance in order to cover
the medical expenses that may be incurred during their trip.** In
addition, if the cruise ship carries the prescription drugs needed, the
passengers will be expected to pay full price for each individual pill
received on the ship.284 This includes bandages, motion-sickness
medications, and over the counter anti-inflammatory medicines such
as ibuprofen.285

" Id. Some cruise ships have “telemedicine capabilities” which enables the

onboard physician to contact and share video footage with a physician on land. Id.

28 7 Things You Need to Know About Medical Care on Cruise Ships, If You Get
Sick at Sea, Here’s What You Can Expect, CONSUMERREPORTS.ORG (Apr. 24, 2014
6:00 AM), hup://www.consumerreports.org/cro/news/2014/04/7-things-you-need-
to-know-about-medical-care-on-cruise-ships/index.htm [hereinafter 7 Things].

7 Id The cruise passenger will pay the cruise line for medical services
received by the staff. The cruise ship’s physician is paid for his services by the
cruise line through a monthly salary. Robert D. Peltz, Has Time Passed Barbetta, 24
U.S.F.MAR.L.J. 1, 28 (2012).

280 7 things, supra note 278.

28! glaten, supra note 239.

w2y

283 1y

84

285 1
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D. In the Case of Medical Malpractice Committed By Ship Doctors—
What Remedies Are the Aggrieved Passengers Left With?

Thousands of people die each year from preventable medical
errors; however, the American %'ustice system offers redress to those
affected in American courts.”®® In the event that those same
preventable medical errors occur while on a cruise ship originating
from a port in the United States, it does not follow that the same
guarantees offered to persons on land will be available.”®” “The
minimum professional requirement for medical staff on board cruise

“ships is considerably lower than the standards currently required to be
an independent medical practitioner on land.in the UK and other
developed countries.””® This is largely due to the fact that the
medical staff members on board are not considered employees of the
cruise line, leaving cruise line owners shielded from liability with no
incentive to ensure the best medical care available to its passengers.”®
Ultimately, this widely overlooked issue led to the lack of an
international uniform standard of medical care regarding on board
physicians.**° )

In Carnival Corporation v. Carlisle, a fourteen-year-old girl
became ill while she and her family were on a cruise.””' The ship’s
doctor assured the family that their daughter was suffering from the
flu and did not have appendicitis.*** When the family returned home,
it was determined their daughter indeed had appendicitis and is
consequently now sterile.”> The family brought a malpractice suit

28 See generally James L. Rigelhaupt, Jr., Medical Malpractice: Instruction as
to Exercise or Use of Injured Member, 99 A.L.R. 3d 901 (1980).

27 Medical Care Spotty on Cruise Ships, supra note 235.

88 passengers, BACSM.ORG, bacsm.org/passengers (last visited May 27,
2014).

28 Jd Physicians hired by the cruise industries are considered “independent
contractors.” Medical Care Spotty on Cruise Ships, supra note 235.

20 passengers, supra note 288. “There is no international oversight of medical
care because maritime law does not require cruise ships to provide medical care for
passengers, only for the crew.” Medical Care Spotty on Cruise Ships, supra note
23s.

21953 So. 2d 461 (Fla. 2007).

*2 Id, at 463.

293 1y
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against both the cruise ship doctor and the cruise ship owner.?*

However, the Florida Supreme Court in Carlisle reversed the Third
District Court of Appeals decision’’ and held that federal admiralty
had jurisdiction over the malpractice of a physician while on the high
. seas. Therefore, since it was a maritime case, the Court “must adhere
to the federal principles of harmony and uniformity when applying
federal maritime law.”? The Carlisle Court reasoned that:

When a carrier undertakes to employ a doctor aboard

ship for its passengers' convenience, the carrier has a

duty to employ a doctor who is competent and duly

qualified. If the carrier breaches its duty, it is

responsible for its own negligence. If the doctor is

negligent in treating a passenger, however, that

. negligence will not be imputed to the carrier.”’

This reasoning was founded on the ruling of a 1988 Fifth

Circuit case,”® at a time when the cruise line industry furnished a

4 Id. The Carlisle family claimed that ship physician, Dr. Neri was negligent
in his treatment and that Carnival was vicariously liable for the physician’s
negligence based on the theory of respondeat superior. Id.

5 Which held rejected Barbetta and followed the minority rule of Niefes. Id.
The Nietes Court held that “where a ship’s physician is in the regular employment
of a ship, as a salaried member of the crew, subject to the ship’s discipline and the
master’s orders, and presumably also under the direction and supervision of the
company’s chief surgeon through modern means of communication, he is, for the
purposes of respondeat superior at least, in the nature of an employee or servant for
whose negligent treatment of a passenger a shipowner may be held liable.” Nietes v.
Am. President Lines, Ltd. 188 F. Supp. 219, 220 (N.D. Cal. 1959).

2% 953 So. 2d at 470. The common law principles of negligence are applied in
admiralty law cases. See generally Lobegeiger v. Celebrity Cruises, Inc., 869 F.
Supp. 2d 1350 (S.D. Fla. 2012). In this case, a passenger’s finger was partly cut off
by a lounge chair. Due to the alleged malpractice of the on board physician, her
once re-attachable finger was no longer an option. Lobegeiger sued Celebrity Cruise
Lines, claiming that Celebrity ‘held out’ their physician as an officer of the cruise
ship. She claimed to have trusted the physician’s expertise because of his title, his
uniform, etc. Summary judgment was awarded to Celebrity Cruise Lines based on
the disclaimer printed in the cruise contract that Lobegeiger signed before boarding.
See also Ticket Contract, CARNIVAL.COM, http://www carnival.com/about-
carnival/legal-notice/ticket-contract.aspx (last visited June 12, 2014).

7 Carlisle, 953 So. 2d at 466 (Fla. 2007).

%% Barbetta v. S/S Bermuda Star, 848 F.2d 1364, 1369 (Sth Cir. 1988) (holding
cruise lines cannot be held vicariously liable for their doctor's malpractice because
the doctors are hired as independent contractors, they have it stated in the ticket, and
the cruise lines claim that they provide a doctor for the mere convenience of their
passengers).
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physician on board as a mere convenience for its passengers.”®
However, Congress enacted the CVSSA in 2010 in order to guarantee
the “security and safety of passengers and crew on cruise vessels.”>%
A specific portion of the CVSSA mandates that the cruise lines hire
“medical staff” in order to provide medical treatment to victims of
sexual assault, fires, and overboards.’”! In cases of sexual assault, the
CVSSA states that the cruise ship owner is required to:

(d)(1) maintain on the vessel adequate, in-date supplies

of anti-retroviral medications and other medications

designed to prevent sexually transmitted diseases after

a sexual assault; (2) maintain on the vessel equipment

and materials for performing a medical examination in

sexual assault cases to evaluate the patient for trauma,

provide medical care, and preserve relevant medical

evidence; (3) make available on the vessel at all times

medical staff who have undergone a credentialing

process to verify that he or she— (A) possesses a

current physician's or registered nurse's license and—

(1) has at least 3 years of post-graduate or post-

registration clinical practice in general and emergency

medicine; or (ii) holds board certification in

299 peltz, supra note 279, at 3. In addition, in the modern world of the cruise
industry, the cruise itself is more seemingly the desired destination, rather than just
the means of transportation to get to the actual destination. Hence, the cruise line
should be responsible for the safety and care of their passengers, in a larger capacity
than just negligent hiring. Should Cruise Lines Be Held Liable for Their Onboard
Doctor’s Medical Malpractice Incidents? Part 1, LIPCON.COM (Dec. 5, 2013),
http://blog.lipcon.com/2013/12/cruise-lines-held-liable-onboard-doctors-medical-
malpractice-incidents-part-1.html [hereinafter Part 1]. In order for federal maritime
law to have come into play, two prongs have to be met: the tort must meet both the
“locality” and the “maritime connection” prong of the admiralty jurisdiction test.
Carlisle, 953 So. 2d at n.1. Which for the topic of medical malpractice, they are
met. The United States Supreme Court has not ruled on this topic yet, so state courts
are allowed to decide for themselves as long as it does not go against federal law. Id.
at 464.

300 peltz, supra note 279, at 3. As stated previously, the CVSSA applies to
every passenger vessel that has sleeping facilities that carries over 250 passengers,
not participating in coastwise traveling, and either arrives or departs from a United
State port. See generally Passenger Vessel Security and Safety Requirements, 46
U.S.C.S. § 3507(k)(1)(A)(D). Noncompliance with CVSSA requirements will
open the cruise ship owner and operator to fines, criminal penalties, and the ship
will be barred from United States ports. Id. at § (h)(1)—(2).

3% Peltz, supra note 279, at 3-4.
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emergency medicine, family practice medicine, or

initernal medicine; (B) is able to provide assistance in

the event of an alleged sexual assault, has received

training in  conducting forensic sexual assault

examination, and is able to promptly perform such an
examination upon request and provide proper medical
treatment of a victim, including administration of anti-
retroviral medications and other medications that may
prevent the transmission of human immunodeficiency

virus and other sexually transmitted diseases; and

(C) meets guidelines established by the American

College of Emergency Physicians relating to the

treatment and care of victims of sexual assault. . . %

The CVSSA may begin to stir up litigation because it
essentially opposes the long standing Barbetta rule, which states the
ship owner cannot be vicariously liable for the malpractice of the on
board physicians because they considered physicians to be
independent contractors and not employees of the ship.’* In addition,
under Barbetta, the physicians were considered to be hired at the
convenience of the passengers and there was not a law that required a
cruise ship to carry a physician.’® However, the new CVSSA requires
a physician to be on board—meaning he is now an employee and
vicarious liability will apply—but for a different said purpose, sexual
assaults.’®

While the statute’s intention was to require medical attention
for victims of sexual assault, it appears erroneous to continue claiming
the sole purpose of cruise line owners providing medical staff is for
the convenience of its passengers.’®® It now begs the question—
whether Congress intended to impose vicarious liability of the cruise
ship owner by distinguishing between passengers in need of medical
attention based on how the situation arose.””’ Will courts separate

22 46 U.S.C.S. § 3507(d)(1)~(3).

*® Barbetta, 848 F.2d at 1371-72.

304 14

305 46 U.S.C.S. § 3507(d)(1)—(3).

3% See Peltz, supra note 276, at 5. Since the cruise line is now required by
United States law to carry an onboard physician, the physician is now considered an
employee. Therefore, allowing the ship’s owner to be vicariously liable for the
negli%ence of its employees. See id.

307 Id
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these vicarious liability claims even when a physician is now required
to be on board for some purpose?

One may ask, why would the cruise line owners not want to
provide the best medical care possible for their customers? A major
reason the cruise lines hire foreign physicians on their ships is to save
money.’®® In addition, the foreign physicians make all the decisions in
regard to the patient, such as treatment and even emergency
evacuation.’® As stated previously, since the majority of the cruise
ships employ foreign physicians, it follows that they are not United
States citizens, thus making it almost impossible to file a lawsuit
against them in the United States courts.>"°

Gutierrez v. Taylor portrays this exact dilemma.’’’ On May
29, 2010, Hilda Gutierrez became ill and went to the on board medical
center, where she was examined by Dr. Taylor.>'* Taylor
misdiagnosed Gutierrez’s severe abdominal pain as gastritis.”"
Gutierrez’s symptoms grew worse and upon reaching Mexico, she left
the ship and admitted herself into a Mexican hospital.’'* The hospital
performed abdominal surgery and she was treated for abdominal
sepsis and multiple organ failure.’’* Gutierrez experienced cerebral
hemorrhage.*'® In May 2011, Gutierrez filed a negligence lawsuit
against Taylor and Royal Caribbean Cruises.’'’ Gutierrez produced
evidence showing that although Taylor was not a United States
citizen, he had been an employee on cruise ships disembarking from
Florida for nine years.’'® In addition, Taylor’s employment contract
with Royal Caribbean stated that all disputes were to be resolved

398 Should Cruise Lines Be Held Liable for Their Onboard Doctor’s Medical
Malpractice  Incidents?  Part 2, LIPCON.COM  (Dec. 12, 2013),
http://blog.lipcon.com/2013/12/cruise-lines-held-liable-onboard-doctors-medical-
malpractice-incidents-part-2.html [hereinafter Part 2].

. 3% Part 1, supra note 299. While the cruise ship’s captain has the final say as to
whether the ship will detour or allow emergency helicopter landing, the physician’s
recommendation is not usually overturned. /d.

319 part 2, supra note 308; see, e.g., Gutierrez v. Taylor, 129 So. 3d 415, 418
(Fla. Dist. Ct. App. 2013).

3 See generally Taylor, 129 So. 3d at 415.

214, at 417.

L

314y

315

316 17

317 Taylor, 129 So. 3d at 417.

318 part 2, supra note 308.
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under Florida jurisdiction.’’® Notwithstanding, the Third District
Court of Appeals reversed the lower court’s decision, finding that
Florida did not have personal jurisdiction over Taylor.*?’

E. As Passengers, We Have a Right to Know . . . Right?

Knowing the above, what rights and remedies do passengers
really have? Despite the overwhelming lack of remedies, very few
passengers consider the type of medical care they will receive should
they become ill on board a secluded vessel that they entrust to safely
enjoy their vacation.’”! On May 22, 2013, the CLIA adopted the
Cruise Industry Passenger Bill of Rights, which went into effect
immediately.*** The Passenger Bill of Rights, made available on the
cruise line’s website, provides the passenger with the following rights:
to disembark a ship at the dock if the ship’s medical care, water, food
or bathrooms are not sufficient, to refunds, to lodging, to an
emergency power source, to a crew trained in emergency and to
evacuation, timely updates, professional emergency medical attention,
and a toll-free hotline.’*> However, the Passenger Bill of Rights only
applies to the twenty-six North America cruise line members of the
CLIA.*** In addition, adherence to the Passenger Bill of Rights is
completely voluntary and cruise lines that violate passenger’s rights
will not be subject to monetary penalties or disciplinary measures.’ >’
Expert Jim Walker claims the adoption of the Passenger Bill of
Rights, which is essentially the bare minimum of civility, is a ploy to
keep the public happy and to keep more restrictive bills off the
congressional floor which may produce laws that hold the cruise lines

319 11 _

3 14 As a result, leaving Gutierrez without a remedy for the medical
malpractice of the onboard physician. /d.

2! Health on the High Seas, supra note 269.

322 Cruise Industry Adopts Passenger Bill of Rights, CLIA (May 22, 2013),
http://www.cruising.org/news/press_releases/2013/05/cruise-industry-adopts-
passggger-bill—ri ghts [hereinafter Passenger Bill of Rights].

1d.

Question and Answers Cruise Industry Passenger Bill of Rights,
TOUISMEPLUS.COM,  http://www tourismeplus.com/UserFiles/File/CLIA-240513-
2.pdf (last visited June 2, 2014).

3 Jim Walker, Cruise Passenger Bill of Rights:. A Step in the Wrong
Direction? CRUISELAWNEWS.COM (May 23, 2013),
http://www.cruiselawnews.com/2013/05/articles/passenger-rights/cruise-passenger-
bill-of-rights-a-step-in-the-wrong-direction/.

324
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liable and subjects them to punishment and fines.** Cruisecritic.com
reports that the CLIA President and CEO Christine Duffy stated
cruise line members who fail to adhere to the Cruise Passenger Bill of
Rights will be expelled from CLIA.**’ Duffy went on to state “these
are minimum standards . . . and cruise lines can go above and beyond.
CLIA member lines will be held accountable in case the basic
standards are not honored, and cruise line CEOs, who all signed off
on the Passenger Bill of Rights, are required to verify adherence to the
initiative.”?*

F. With the Cruise Line Lobbyists Hard at Work, Is There Hope of
New Legislation or Regulations Proposed to Help Safeguard the Well-
Being of Passengers?

The United States Food and Drug Administration (FDA)
appears to be reacting to the outcries aboard sea vessels.*” More
specifically, on February 5, 2014, the FDA filed a rule on sanitary
transportation “to ensure that transportation practices do not create
food safety risks.”**° The rule, termed the Sanitary Transportation of
Human and Animal Food, will regulate food transport practices to
reduce the amount of contamination during transport.*’!
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327 Cruise Industry Adopts Passenger Bill of Rights, CRUISECRITIC.COM (May
23, 2013), http://www.cruisecritic.com/news/news.cfm?ID=5365. Thus showing the
severity of their punishment.

328 passenger Bill of Rights, supra note 322.

% FDA Files Rule on Sanitary Transport of Food, CIDRAP,
http://www.cidrap.umn.edu/news-perspective/2014/01/food-safety-scan-jan-31-
2014 (last visited May 19, 2014). As stated previously in Professor Dubner’s
contract, remedies and liability are limited, and subjected to arbitration and choice
of law contract. Cruise lines attempt to shield themselves from vicarious liability of
their on board doctors by disclosing in their ticket contract with the passenger
upfront that they are not liable. See Dubner’s Contract, supra note 216.

330 FDA Files Rule on Sanitary Transport of Food, supra note 329, This rule is
an effort to further the protection provided by the Sanitary Good Transportation Act
of 2005 and the FDA Food Safety Modernization Act of 2011. FRMA Proposed
Rule on Sanitary Transportation of Human and Animal Food, FDA.GOV,
http://www.fda.gov/Food/GuidanceRegulation/FSMA/ucm383763.htm (last updated
May 28, 2014).

Bl Sanitary Transportation of Human and Animal Food, FED. REGISTER.GOV.
(Feb. 5, 2014), https://www.federalregister.gov/articles/2014/02/05/2014-
02188/sanitary-transportation-of-human-and-animal-food. The proposed rule would
establish criteria, requirements, as well as provide definitions that will be applicable
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Contamination typically occurs when there is failure to properly
refrigerate food, insufficient cleaning of the ship between trips, as
well as, inadequate protection of food while being transported.’*?
Since the Sanitary Transportation of Human and Animal Foods rule
builds on the previous Sanitary Food Transportation Act of 2005 and
the FDA Food Safety Modernization Act of 2011, it follows that any
failure to comply will fall within the Food Drug and Cosmetic Act’s
(FDCA) “prohibited acts” under 21 U.S.C. 331.3* Specifically,
subsection 331 of title 21 authorizes criminal and civil punishments
for violations of the code.***

The FDA is not the first, and certainly will not be the last,
entity that seeks to protect passengers sailing the high seas. For
example, the British Association of Cruise Ship Medicine (BACSM)
has been specifically designed to “develop and maintain the highest
possible standards of competence and professional integrity in
medical practice in the care of passengers and crewmembers on board
cruise ships.”*>> The BACSM standards are relevant worldwide, and -

to decide whether such food has been contaminated due to the transporter being in
incon:g)liance with the “sanitary food transportation regulations.” Id.
d.

33321 U.S.C. § 333 (2010).

3% Food & Drug Law, STRASBURGER.COM, http://www.strasburger.com/boats-
planes-trucks-trains-fda-proposes-new-transportation-sanitary-rule/  (last  visited
June 2, 2014). 21 U.S.C. § 333 (2010). For example, section 333 is the penalty
statute for violations of the prohibited acts set out in section 331 of Title 21 U.S.C.A
Food and Drugs Act. It reads as:

(a) Violation of section 331 of this title; second violation; intent to
defraud or mislead: (1) Any person who violates a provision of
section 331 of this title shall be imprisoned for not more than one
year or fined not more than $1,000, or both. (2) Notwithstanding
the provisions of paragraph (1) of this section, if any person
commits such a violation after a conviction of him under this
section has become final, or commits such a violation with the
intent to defraud or mislead, such person shall be imprisoned for
not more than three years or fined not more than $10,000, or both.

21 U.S.C. §333.

335 The World’s First Dedicated Organization for International Standards in
Cruise Ship Medicine, BACSM.ORG, http://bacsm.org/ (last visited May 20, 2014).
The BACSM is a nonprofit organization that supports all medical care workers of
Cruise Ship Medicine. About Us, BACSM.ORG, bacsm.org/about-us (last visited
May 21, 2014).
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have been modeled after the United Kingdom standards with “unique
relevance to the specialty of Cruise Ship Medicine.”**¢

On November 13, 2013, the Cruise Vessel Consumer
Confidence Act of 2013 (CVCCA) was introduced into the House.>*’
The purpose of this bill is to amend Title 46 of the United States
Code, in order to add safeguards for cruise passengers.>>® The
CVCCA proposes that the Federal Maritime Commission (FMC)
investigate whether the “sale of a ticket to a cruise vessel passenger
by a cruise vessel owner is: (1) an unfair or deceptive practice, or (2)
an unfair method of competition.”* If the CVCCA is enacted in its
current form, it will protect passengers from being strong-armed into
essentially waiving all of their rights to sue the cruise line in the event
of disaster. If the FMC finds that a cruise line has participated in
unfair practices or methods of competition, they could be fined up to
$25,000.*°

VII. PUSHING FORWARD-WHERE DO WE GO FROM HERE?

Essentially, passengers are at the mercy of the cruise ship
personnel while at sea. Why should the owners, charterers, or anyone
be permitted to shirk their responsibility? Your authors suggest
creating the position of “ship mediator” or “ombudsman.” This person
would not be employed by the cruise ship, but would instead be an
independent contractor. The special mediator/ombudsman would
serve as a victim advocate and could provide assistance to those
passengers who are victims whether they are in “territorial waters” or
“high seas.”

By disclaiming all liability to the passengers, the cruise ship
owners are leaving passenger victims without a remedy. This is
unheard of in other areas of jurisprudence. For example, the Uniform
Commercial Code 2-719(2) protects consumers from being placed in

336 Id

37 Cruise Vessel Consumer Confidence Act of 2013, H.R. 3475, 113th Cong.
(2013).

1. :

339 Id. An example of an unfair or deceptive practice is when the cruise line
owner does not certain written disclosures to the passenger before selling them a
ticket.

340 14
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this type of predicament.**! Also, it should be obvious to the reader(s)
that admiralty law does not work well with cruise ship problems
regarding passengers. For the reasons stated previously, admiralty law
was never intended to cover the types of situations that passengers are
confronted with on cruise ships. Your authors believe Congress
should adopt a law requiring all land-based laws to be available to
passengers and not allow the cruise lines to shield themselves behind-
antiquated admiralty jurisprudence. Why not extend the same
protection to passengers who are there at the invitation of the cruise
lines? It is understandable why the cruise ship owners would want to
restrict choice-of-venue clauses to where their headquarters are
located, however most of their disclaimer clauses essentially take
away the rights of passengers without giving anything in return to
assist or protect them. In the case of cruise ship passengers, between
signing the cruise contract with the inconspicuous waiver of rights
clause and the weak admiralty laws on the subject, the passengers
rarely recover.

In regards to the level of medical care, currently no uniform
international standard of medical care is mandated on board cruise
ships. However, BACSAM anticipates that their standards will soon
become the international standard for Cruise Ship Medicine.’** In the
meantime, what can potential passengers do to protect themselves and
their health while they await change? The CDC suggests that potential
passengers visit their doctors prior to sailing, to ensure that they are
healthy enough to embark on the voyage.** Also, it is recommended
that the passenger be up-to-date with their vaccinations, since other
passengers and crewmembers travel from countries that have diseases
which are not prevalent in the United States.’** In addition, frequently
washing hands and minimizing hand to face contact can best resist the
nausea and diarrhea causing norovirus.>*’

#¥ycce. 2-719(2) (2002) (“Where circumstances cause an exclusive or
limited remedy to fail of its essential purpose, remedy may be had as provided in
this Act.”).

32 Cruise Companies, BACSM.ORG, bacsm.org/cruise-companies (last visited
May 27, 2014).

343 Slaten, supra note 239.

344 1d,; see also Cruise Ship Travel, CDC,
http://wwwnc.cdc.gov/travel/page/cruise-ship (last visited May 27, 2014). For more
information on traveler insurance, vaccinations, and health prevention.

3% Slaten, supra note 239.
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It i1s important that American passengers be informed the
standard of medical care they receive while on a cruise may be sub-
standard to the level of care they are accustomed to in their
hometown. Full disclosure and true transparency by the cruise line
industry is the key to changing and adopting a universal standard of
care. Obtaining knowledge, educating others, and demanding change
is the answer to correcting the issue of crime, as well as, the lack of
medical care provided on cruise ships.

It is believed that by putting the public on notice, voicing
concerns, and disclosing the dishonorable practices of the cruise lines,
it will force the cruise line industry to step up in reporting and
preventing crimes, providing adequate medical care, and accepting
liability for injuries that occur while on their cruise ships. Many
organizations and non-profit groups are proposing new legislation to
provide universal standards and regulations for- this largely
unregulated industry. However, most of their efforts have failed due
to the cruise industry’s main lobbyist, CLIA, who has done an
adequate job of keeping the groups’ concerns off the Congressional
age:nda.3 “© Until the proposed bills are enacted, passengers must
continue to protect themselves by taking precautionary measures with
their primary doctors before sailing and continuing the necessary
crime research in order to adequately inform themselves of the risks
and dangers that may be awaiting them on their vacation cruise.

%€ Medical Care Spotty on Cruise Ships, supra note 235.



